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Introduction;  Scope  of  the  Project 


This  report  consists  of  a  review  and  summary  of  the  literature  and 
bibliographies  pertaining  to  the  following  subjects: 

(i)  Delay  in  the  courts 

(ii)  Speedy  trial  disposition 

(iii)  Caseflow  management 

(iv)  Case  management,  and 

(v)  Court  congestion 

The  materials  relating  to  these  topics  is  quite  extensive.  Nevertheless  I 
have  attempted  to  summarize  most  of  the  major  works  on  this  subject.  Two 
literature  surveys  have  already  been  prepared  for  the  Court  Reform  Task 
Force,  one  by  Paul  Murray  dealing  with  the  civil  court  system,  the  other  by 
R.E.  Harris  dealing  with  the  criminal  court  system.  To  avoid  duplication  I  have 
not  summarized  materials  which  have  already  been  adequately  dealt  with  in 
those  two  reports.  For  example  certain  major  studies  such  as  those  by  Church 
(1978),  Sipes  (1980),  Solomon,  as  well  as  much  of  the  Canadian  literature, 
have  already  been  reviewed  in  these  two  reports  and  consequently  are  not 
summarized  in  the  present  report.  (Brief  synopses  of  these  works  are  however 
provided  in  the  Select  Bibliography  and  Commentary.) 

Due  to  the  extensive  nature  of  the  materials  on  the  subject  of  court  delay 
it  was  not  possible  in  the  time  available  to  summarize  every  work.  Accordingly 
the  materials  which  have  been  specifically  summarized  were  chosen  on  the 
basis  of  a  number  of  criteria.  First,  to  the  extent  that  they  were  not  addressed  in 
the  Murray,  or  Harris  reports,  the  major  works  have  been  summarized. 

I  have  also  tried  to  choose  materials  which  provide  a  variety  of 
perspectives  on  the  issue  of  court  delay.  For  example  the  summaries  include 
materials  from  several  jurisdictions:  Canada,  the  United  States,  Great  Britain 
and  Australia.  The  summaries  also  cover  different  categories  of  materials. 
Some  of  the  works  reviewed  are  purely  theoretical.  While  the  predominant 
theory  (at  least  in  the  United  States)  for  dealing  with  court  delay  appears  to  be 
the  caseflow  management  concept,  there  have  been  other  approaches  such 
as  systems  analysis  and  organizational  theory.  Representative  works  from 
these  disciplines  have  therefore  also  been  summarized. 


-  2  - 


In  addition  to  theoretical  works  I  have  also  summarized  empirical  studies 
and  reports  on  specific  experiments  which  have  been  conducted  in  the  area  of 
court  delay.  I  believe  these  works  form  a  necessary  complement  to  the 
theoretical  works  particularly  in  view  of  the  underlying  theory  of  caseflow 
management.  That  theory  holds  that  while  there  are  certain  general  principles 
which  apply  to  all  caseflow  management  programs,  because  of  the  importance 
of  the  "local  legal  culture"  each  program  will  have  to  use  different  techniques 
which  respond  to  the  specific  local  problems  of  the  jurisdiction  in  question.  For 
this  reason  I  think  it  is  quite  instructive  to  look  at  how  particular  jurisdictions 
have  analysed  their  problems  and  devised  solutions  to  them,  and  the  extent  to 
which  such  solutions  were  successful. 

This  Report  also  contains  one  overall  bibliography  of  the  literature  and 
four  "sub-bibliographies".  The  sub-bibliographies  take  the  material  from  the 
general  bibliography  and  break  it  down  into  the  following  categories:  Civil, 
Criminal,  Appellate  and  Canadian  works  on  the  subject  of  delay.  There  is  also 
some  reference  in  the  bibliographies  to  works  on  Alternative  Dispute 
Resolution  (ADR).  Where  I  came  across  references  to  ADR  which  appeared 
particularly  relevant  to  the  five  specific  topics  listed  at  the  beginning  of  this 
Introduction,  I  included  them  in  the  bibliographies.  However,  it  should  be  noted 
that  the  literature  on  ADR  alone,  is  perhaps  as  extensive  as  the  literature  on 
court  delay.  Accordingly  since  ADR  did  not  strictly  speaking  fall  within  the 
terms  of  reference  of  this  project,  the  citations  in  the  bibliographies  of  the 
literature  on  ADR,  are  not  extensive. 

Similarly,  the  bibliography  pertaining  to  appellate  delay  is  also  limited. 
The  focus  of  this  project  was  on  delay  in  the  trial  courts.  However  as  I  did 
during  the  course  of  my  research  come  across  some  references  to  appellate 
delay,  I  have  included  them  in  the  bibliography. 

Finally  I  have  also  provided  a  Select  Bibliography  and  Commentary. 
This  consists  of  list  together  with  brief  commentaries,  of  the  major  works  which 
should  be  read  in  order  to  obtain  a  basic  grasp  of  the  subject  of  court  delay.  It 
may  be  useful  to  read  the  Select  Bibliography  before  turning  to  the  individual 
summaries  in  this  Report,  in  order  to  obtain  an  overview  of  the  literature  on  this 
subject. 
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Select  Bibliography  and  Commentary 


1.  Introduction  to  the  Concept  of  Caseflow  Management 

C.  Baar,  "Reducing  Court  Delay  Through  Active  Caseflow  Management" 
(unpublished  paper). 

E.  Friesen,  "Cures  for  Court  Congestion",  (1984)  23  The  Judges*  Journal  4 

These  are  two  very  short  articles  which  nevertheless  provide  a  succinct 
introduction  to  the  major  features  of  caseflow  management. 


2.  History  and  Theories  of  Caseflow  Management  and  Court  Delay 

National  Conference  of  State  Trial  Judges,  Court  Delay  Reduction  Standards. 
Chicago:  American  Bar  Association  Press,  1985 

This  document  sets  out  standards  for  courts  which  are  trying  to  combat 
delay  through  the  application  of  case  management  principles.  There  are 
commentaries  to  each  of  the  standards  which  clarify  the  theories 
underlying  the  case  management  approach. 

L.  Sipes,  "Reducing  Delay  in  State  Courts  -  A  March  Against  Folly",  (1985)  37 
Rutgers  Law  Review  299 

This  article  provides  a  historical  survey  of  the  major  developments 
which  have  occurred  in  research  and  experimentation  into  the  case 
management  approach  to  delay,  between  1970  and  1984.  the  article 
focuses  on  studies  and  experiments  which  have  been  conducted  by  or 
as  a  result  of  the  activities  of  the  National  Centre  for  State  Courts. 

M.  Solomon  et  al.,  Caseflow  Management  in  the  Trial  Court:  Now  and  For  the 
Future.  Chicago:  American  Bar  Association  Press,  1987 

This  is  a  seminal  work  in  the  field  of  caseflow  management,  setting  out 
the  major  principles  and  theories  of  that  approach.  The  work  was 
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originally  published  in  1973.  Since  then  empirical  research  explored  the 
principles  expressed  in  the  original  work  and  according  to  the  author, 
has  confirmed  her  hypotheses.  In  addition  to  the  theoretical  discussion, 
Appendix  A  of  the  book  presents  examples  of  rules  and  standards  which 
have  been  adopted  by  various  American  jurisdictions  in  order  to 
implement  certain  principles  of  caseflow  management. 

P.  Wice,  "The  Speedy-Trial  Dilemma:  A  Handbook  on  Reform",  (1987)  Criminal 

Law,  Bulletin  323 

This  article  considers  some  of  the  major  problems  facing  the  designers  of 
a  delay  reduction  program  for  the  criminal  justice  system.  The  author 
was  involved  as  a  consultant  with  New  Jersey's  criminal  delay 
reduction  program.  The  article  provides  a  good  introduction  to  the 
caseflow  management  approach  to  delay  reduction. 


3.  Major  Empirical  Studies  of  Caseflow  Management 

T.  Church,  Justice  Delayed:  The  Pace  of  Litigation  in  Urban  Trial  Courts. 

Williamsburg:  National  Center  for  State  Courts,  1978 

T.  Church,  "The  'Old  and  the  New'  Conventional  Wisdom  of  Court  Delay", 

(1982)  7  The  Justice  System  Journal  395 

Thomas  Church  radically  altered  the  thinking  of  theorists  about  the 
subject  of  court  delay  with  the  publication  of  his  1978  study,  Justice 
Delayed.  Up  until  that  time  the  conventional  wisdom  held  that  court 
delay  was  a  problem  of  inadequate  resources  i.e.  there  were  too  few 
judges  to  deal  with  the  court's  caseloads.  Suggestions  for  reform 
therefore  focused  on  the  need  for  more  resources  (i.e  adding  more 
judges),  or  alternatively  reducing  the  demand  on  existing  resources  by 
adopting  procedures  which  would  decrease  judges'  workload  or 
improve  their  efficiency. 

However  Church  found  that  some  of  the  fastest  courts  had  larger 
caseloads  or  fewer  judicial  resources  than  some  of  the  slower  courts. 
The  traditional  explanation  for  delay  which  emphasized  these  structural 
factors  was  not  an  adequate.  Instead  Church  proposed  a  broader 
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explanation.  The  primary  factor  which  influenced  the  pace  of  litigation 
was  the  "local  legal  culture"  i.e.  the  informal  norms,  expectations  and 
practices  of  judges,  lawyers  and  court  personnel  in  local  courts.  The 
faster  courts  were  those  where  the  attitudes  and  concerns  of  the  legal 
community  supported  a  speedy  pace  of  litigation.  Church  concluded 
that  the  most  promising  technique  for  reducing  delay  was  court 
management  of  case  processing  from  commencement  to  disposition. 

Justice  Delayed  presents  the  findings  of  Church's  study  of  the 
pace  of  litigation  in  urban  trial  courts.  It  introduces  the  concept  of  local 
legal  culture.  His  article  on  the  old  and  new  conventional  wisdom  is  a 
clear  analysis  of  the  older  and  newer  approaches  to  the  problem  of  court 
delay. 

B.  Mahoney  et  al.,  Changing  Times  in  Trial  Courts.  Williamsburg:  National 

Centre  for  State  Courts,  1988 

After  the  publication  of  Justice  Delayed  significant  efforts  were  made  in 
the  United  States  to  reduce  delay  based  upon  the  insights  and 
recommendations  of  Church’s  study.  Mahoney  picks  up  where  Church 
left  off.  His  book  is  also  a  study  of  the  pace  of  litigation  in  urban  trial 
courts.  It  examines  the  nine  year  period  between  1976  and  1985.  The 
research  tries  to  get  a  sense  of  the  changes  which  have  occurred  since 
Justice  Delayed  was  published  in  1978.  It  provides  a  current  picture  of 
the  pace  of  litigation  in  a  broad  range  of  courts  and  analyzes  changes  jn 
case  processing  times  over  the  nine  year  period,  the  book  contains  a 
good  combination  of  theory  and  practical  illustrations  of  the  case 
management  approach  to  delay  reduction. 

D.  Sipes,  On  Trial:  The  Length  of  Civil  and  Criminal  Trials.  Williamburg: 

National  Center  for  State  Courts,  1988 

Most  of  the  research  on  the  pace  of  litigation  has  focused  on  the  overall 
pace  from  filing  to  disposition  with  particular  emphasis  on  the  pretrial 
period  (since  only  a  small  percentage  of  cases  actually  go  to  trial).  Until 
recently  the  was  virtually  no  research  on  the  issue  of  the  pace  of  trials 
themselves,  and  whether  they  can  be  made  more  expeditious.  This  book 
reports  on  a  study  of  civil  and  criminal  trials  in  urban  jurisdictions  and 
offers  perspectives  on  why  some  courts  are  faster  than  others. 


-  6  - 


L.  Sipes  et  al.,  Managing  to  Reduce  Delay.  Williamsburg:  National  Centre  for 
State  Courts,  1980 

As  was  noted  above,  after  the  publication  of  Church’s  study, 
experiments  were  set  up  to  test  the  recommendation  that  delay  could  be 
reduced  through  the  application  of  case  management  techniques.  This 
study  reports  on  experiments  which  were  carried  out  in  eight  trial  courts 
across  the  United  States  to  test  a  variety  of  case  management 
techniques,  in  addition  to  providing  detailed  examinations  of  these 
experiments,  the  book  also  presents  a  clear  comprehensive  analysis  of 
the  major  concepts  involved  in  case  management. 


4.  Implementing  Caseflow  Management:  Practical  Illustrations 

Action  Commission  to  Reduce  Court  Costs  and  Delay,  Attacking  Litigation 
Costs  and  Delay:  Final  Report  of  the  Action  Commission  to  Reduce  Court 

Costs  and  Delay.  Chicago:  American  Bar  Association  Press,  1984 

This  book  reports  on  a  five  year  experiment  conducted  by  the  American 
Bar  Association  to  reduce  delay  and  litigation  costs.  It  describes  the 
experimental  models  which  were  set  up  in  several  jurisdictions  to 
investigate  the  effectiveness  of  certain  case  management  reform 
proposals  and  considers  how  they  might  be  implemented  in  other 
jurisdictions. 

Lawyer's  Conference  Task  Force  on  Reduction  of  Litigation  Cost  and  Delay, 
Defeating  Delav:Developing  and  Implementing  a  Court  Delay  Reduction 

Program.  Chicago:  American  Bar  Association,  1986 

This  is  essentially  a  handbook  prepared  by  the  American  Bar 
Association  which  sets  out  a  step  by  step  analysis  of  how  a  jurisdiction 
should  go  about  implementing  a  delay  reduction  program  based  upon 
caseflow  management  principles. 

F.  Miller,  "Trial  Delay  Reduction:  Case  Processing  in  Maricopa  County", 
(1983)  7(3)  State  Court  Journal  20 


A  short  but  clear  description  of  a  criminal  case  management  program 
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implemented  in  Arizona. 

R.  Nimmer,  The  Nature  of  System  Change.  Chicago:  American  Bar  Association 
Press,  1978 

This  has  been  one  of  the  most  influential  studies  in  the  literature  of  court 
reform.  It  deals  with  the  implementation  of  court  reform,  focusing  in 
particular  on  the  criminal  justice  system.  The  book  is  not  concerned  with 
any  specific  reform  per  se  but  rather,  as  its  title  indicates,  with  the  nature 
of  system  change.  The  author  argues  that  all  too  often  court  reformers 
concentrate  on  the  substantive  content  of  the  reform  and  fail  to  give 
adequate  thought  to  how  the  reform  can  be  successfully  implemented. 
Reforms  by  their  very  nature  challenge  the  status  quo  and  are  therefore 
likely  to  run  into  opposition.  This  book  presents  a  comprehensive 
examination  of  the  process  of  judicial  reform. 

R.  Peckham,  "A  Judicial  Response  to  the  Cost  of  Litigation:  Case  Management, 
Two-Stage  Discovery  Planning  and  Alternative  Dispute  Resolution",  (1985)  37 
Rutgers  L,  Rey.  253 

The  author  is  a  District  Court  judge  in  the  United  States.  He  is  an 
enthusiastic  proponent  of  judicial  case  management.  In  this  article  he 
describes  his  experience  with  this  procedure. 

M.  Planet  et  al.,  "Screening  and  Tracking  Civil  Cases:  Managing  Diverse 
Caseloads  in  the  District  of  Columbia",  (1983)  8  The  Justice  System  Journal 
338 


This  article  contains  a  good  description  of  a  multi-track  case  assignment 
system  which  was  implemented  in  the  District  of  Columbia. 

K.  Shuart  et  al.,  "Settling  Cases  in  Detroit:  An  Examination  of  Wayne  County's 
'Mediation  '  Program",  (1983)  8  The  Justice  System  Journal  307 

This  article  describes  an  innovative  court-annexed  mediation  program 
which  was  successfully  implemented  in  Michigan. 

A.  Vollack,  "Keeping  Abreast  of  the  Flood:  How  Judges  Can  Control 
Caseflow",  (1981)  5(4)  State  Court  Journal  8 


-8  - 


The  author  is  a  district  court  judge  in  Colorado  and  describes  a  civil 
case  management  program  which  was  implemented  in  his  court. 


5.  Other  Approaches  to  Court  Delay 

J.  Grossman  et  al.,  "Measuring  the  Pace  of  Civil  Litigation  in  Federal  and  State 
Trial  Court",  (1981)  65  Judicature  86 

The  caseflow  management  approach  to  delay  is  certainly  the  dominant 
trend  in  the  United  States.  It  is  also  being  given  serious  consideration  in 
other  common  law  jurisdictions  such  as  Canada,  Great  Britain  and 
Australia.  However  it  is  not  the  only  theory  or  approach  to  delay.  This 
article  provides  a  brief  history  of  the  major  theories  and  approaches  to 
the  problem  of  delay  including  the  structural  approach,  organizational 
theory,  role  theory  and  caseflow  management.  The  article  also  presents 
some  empirical  findings  which  may  call  into  question  the  adequacy  of 
Church's  theory  of  the  impact  of  the  local  legal  culture,  (indeed  Church 
notes  this  criticism  in  his  article,  "The  'Old  and  the  New’  Conventional 
Wisdom  of  Court  Delay",  suoral 


S.  Nagel  et  al.,  "Bringing  Management  Science  to  the  Courts  to  Reduce 
Delay",  (1978)  62  Judicature  129 

A  description  of  the  management  science  approach  to  the  problem  of 
court  delay.  The  article  discusses  the  applicability  of  several 
management  science  techniques  such  as:  Queuing  theory,  optimum 
sequencing,  critical  path  analysis  and  optimum  level  and  mix  analysis. 

P.  Nardulli,  "The  Caseload  Controversy  and  the  Study  of  the  Criminal  Courts", 
(1979)  70  Journal  of  Criminal  Law  and  Criminology  89 

Nardulli  applies  an  organizational  analysis  to  the  issue  of  the  impact  of 
heavy  caseloads  on  the  court  process.  He  challenges  the  conventional 
theory  that  heavy  caseloads  result  in  the  court  system  valuing 
administrative  expediency  over  due  process.  He  argues  that  even  in  the 
absence  of  heavy  caseloads,  courts  will  still  be  driven  by  administrative 
expediency  rather  than  by  due  process  concerns. 
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J.  Resnick,  "Managerial  Judges",  (1982)  97  Harvard  Law  Review  374 

The  author  is  one  of  the  most  outspoken  critics  of  the  movement  to  shift 
managerial  control  over  litigation  from  lawyers  to  judges.  She  argues 
that  transforming  judges  into  managers  is  incompatible  with  their 
traditional  adjudicative  role. 


6.  Canadian  Literature  on  the  Judicial  Administration  and  Caseflow 

Management 

British  Columbia  Justice  Reform  Committee,  Access  to  Justice:  The  Report  of 
the  Justice  Reform  Committee.  1988 

This  Report  examined  problems  in  the  legal  system  of  British  Columbia, 
and  recommends  the  adoption  of  some  case  management  principles. 
The  Report  suggests  giving  judges  certain  management  powers  at  the 
pretrial  stage.  The  proposed  reforms  would  permit  a  pretrial  conference 
judge  to  fix  a  time  for  closing  pleadings,  making  interlocutory 
applications,  applying  for  directions  or  completing  discoveries.  It  would 
also  allow  the  judge  to  order  statements  of  agreed  facts,  discovery 
conferences  and  experts  conferences.  There  would  also  be  a 
requirement  that  counsel  file  a  certificate  of  readiness  within  a  fixed 
period  of  time  prior  to  trial,  and  cases  not  ready  to  proceed  would  be 
struck  off  the  list.  For  complex  trials  a  Case  Management  Program  would 
have  to  be  filed  in  order  to  obtain  a  hearing  date.  The  report  also 
recommends  that  case  management  conferences  be  held  with  a  judge 
who  will  be  prohibited  from  hearing  the  trial. 

P.  Millar  et  al.,  Judicial  Administration  in  Canada.  Kingston  and  Montreal: 
McGill-Queen's  University  Press,  1981) 

This  is  a  very  comprehensive  examination  of  the  system  of  judicial 
administration  in  Canada  with  particular  emphasis  on  reform  of  that 
system.  It  goes  into  the  theory  of  judicial  administration  including 
systems  analysis  and  organization  theory.  It  then  looks  at  the  major 
management  functions  involved  in  operating  a  court  system  including: 
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Personnel  systems,  budgeting,  caseflow  management,  records  and 
space  management,  information  systems  and  computer  technology.  The 
final  section  of  the  book  is  devoted  to  theories  of  change  and  the 
implementation  of  changes  in  judicial  administration. 
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Action  Commission  to  Reduce  Court  Costs  and  Delay 
Attacking  Litigation  Costs  and  Delay;  Final  Report  (1 984) 

This  book  reports  on  the  results  of  a  five  year  experiment  conducted  by 
the  American  Bar  Association  to  reduce  delay  and  litigation  costs.  The 
Commission  set  up  experimental  models  in  several  jurisdictions  in  order  to 
investigate  the  effectiveness  of  three  possible  reform  proposals: 

1.  A  trial  court  program  featuring  early  and  continuous  judicial  control  and 
the  simplification  of  procedures  in  the  pretrial  stage; 

2.  An  expedited  appeal  program  which  compressed  briefing  times  and 
lengths  but  retained  opportunity  for  oral  arguments;  and 

3.  The  use  of  telephone  conferencing  instead  of  in-court  hearings. 

Managing  and  Simplifying  Civil  Pretrial  Procedures 

The  experiment  focused  on  the  pretrial  period  for  two  reasons.  Most  of 
the  time  in  litigation  is  spent  between  the  filing  of  the  case  and  its  trial. 
Secondly,  in  some  jurisdictions  as  many  as  95%  of  civil  cases  are  terminated 
before  trial.  The  experiment  attempted  to  reduce  delay  and  costs  in  the  pretrial 
stage  by  adopting  two  methods:  (1)  judicial  control  over  the  pace  of  litigation, 
combined  with  (2)  simplification  of  pretrial  procedures. 

The  Commission  tested  this  two-pronged  reform  in  Kentucky.  The  results 
of  the  experiment  were:  the  average  time  from  filing  to  disposition  was  reduced 
from  16  months  to  5  months;  cases  involved  less  discovery  and  fewer  motions; 
and  lawyers  spent  less  time  on  each  case.  The  judicial  caseflow  management 
ingredients  reduced  case  processing  time  and  the  procedural  simplification 
reduced  the  volume  of  motion  and  discovery  activity.  Variations  on  this  basic 
program  were  carried  out  in  other  jurisdictions.  The  Commission  found  that 
without  both  judicial  control  and  procedural  simplification  the  results  of  these 
programs  were  not  as  dramatic. 

The  main  features  of  the  program  were: 


1.  Enforcement  of  Deadlines  on  Pleadings.  This  placed  pressure  on  the 
plaintiff  to  prosecute  the  action  against  a  tardy  defendant  or  risk  dismissal  of  his 
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or  her  action. 

2.  Presumptive  Fast  Schedules.  The  Rules  presumptively  scheduled  each 
case  for  trial  within  6  months  thus  creating  an  expectation  of  prompt  disposition. 

3.  Discovery  Conferences.  These  allowed  the  judge  and  the  lawyers  to 
plan  the  rest  of  the  case.  The  conferences  were  held  15  days  after  the  close  of 
pleadings  for  the  purpose  of  developing  a  discovery  plan  and  schedule. 
Depending  upon  the  complexity  of  the  case  a  final  pretrial  conference  or  the 
trial  date  was  set  at  the  discovery  conference. 

4.  Discovery  Limits.  Lawyers  had  to  justify  any  extra  discovery. 
Interrogatory  sets  were  limited  to  20  questions.  Non-party  depositions  were 
only  permitted  by  court  order. 

5.  Mandatory  Information  Exchange.  In  addition  to  discovery,  an  informal 
information  exchange  of  pretrial  information  was  required  at  least  10  days  prior 
to  the  final  pretrial  conference. 

6.  Motions  Dav.  All  procedural  disputes  were  quickly  resolved  on  the 
court's  Motion's  Day. 

7.  Final  Pretrial  Conference.  This  was  held  within  15  days  of  the 
information  exchange.  Its  purpose  is  to  ensure  that  all  discovery  is  complete  or 
scheduled,  and  that  a  trial  date  is  set  within  30  days. 

8.  Strict  Adjournment  Policy.  This  ensures  that  conferences,  hearings  and 
trials  are  not  delayed. 

Implementing  the  Kentucky  Program  in  Other  Jurisdictions 

A  critical  question  which  the  Commission  addresses  in  its  report  is 
whether  the  introduction  of  firm  and  early  case  management  and  procedural 
simplification  in  other  jurisdictions  will  produce  results  similar  to  those  achieved 
in  Kentucky.  The  major  problems  facing  Kentucky  courts  were  related  to  costs 
and  delay.  Courts  in  other  jurisdictions,  particularly  more  urbanized  areas, 
have  additional  problems  such  as  a  high  volume  of  case  filings,  and  large 
backlogs.  In  order  to  replicate  the  results  of  the  Kentucky  experiment,  these 
jurisdictions  will  have  to  consider  additional  reforms.  Two  such  reforms  are 


discussed  in  the  Report. 


1.  Manaqing-Divacsfi  Caseloads  to  Reduce  Deiav 

Unlike  the  Kentucky  courts,  urban  trial  courts  have  a  greater 
concentration  of  complex  cases  for  which  the  Kentucky  time  limits  are 
inappropriate.  They  also  have  a  shortage  of  Judicial  resources  to  staff  the 
discovery  conference.  The  commission  suggests  creating  a  screening  and 
tracking  system  which  would  identify  and  segregate  complex  cases  from  simple 
routine  cases.  The  complex  cases  would  be  removed  from  the  master  calendar 
and  would  be  processed  on  an  individual  calendar. 

2.  Bfidiicing-Accumiilated  Backlogs 

A  number  of  options  have  been  successfully  employed  by  other 
jurisdictions  to  reduce  backlogs.  Vermont  opted  to  reduce  backlogs  by 
improved  trial  calendaring  techniques,  more  restrictive  adjournment  policies, 
back-up  judges  and  lengthened  assignment  terms  for  some  judges.  By 
contrast,  the  District  Court  in  Wayne  County,  Michigan  which  was  a  much 
more  urbanized  jurisdiction,  introduced  a  mediation  program  which 
substantially  reduced  its  backlog. 

Activating  the  ^Process  oLChange 

The  report  notes  that  there  have  been  more  failures  than  successes  in 
previous  attempts  to  reform  the  judicial  system.  Accordingly  it  provides  some 
practical  information  on  how  a  jurisdiction  might  go  about  initiating  and 
implementing  change. 

The  change  process  consists  of  two  distinct  phases.  The  first  is  the 
planning  phase  which  begins  with  a  recognition  of  the  need  for  change  and 
extends  to  the  formal  adoption  of  a  new  rule  or  procedure.  Planning  must  be 
done  carefully  and  with  attention  to  detail  so  that  reforms  may  be  developed 
which  meet  the  needs  and  interests  of  the  jurisdiction  in  question.  There  must 
be  close  consideration  of  the  effect  which  the  new  procedure  may  have  on 
other  related  court  procedures  and  on  system  participants.  Parties  which  will 
be  affected  should  be  involved  in  the  planning  process  so  that  a  commitment  to 
the  reform  may  be  developed.  Finally  the  planning  phase  should  also  include 
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the  development  of  an  evaluation  program  which  will  allow  the  reformers  to 
assess  the  impact  or  consequences  of  the  reforms  once  they  have  been 
implemented. 

The  second  phase  moves  from  the  adoption  of  the  rule  or  procedure 
through  to  its  successful  operation.  The  simple  adoption  of  a  "good"  rule  is  not 
sufficient.  There  are  needs  and  dynamics  to  the  successful  implementation  of  a 
reform.  The  manner  in  which  a  program  is  administered  frequently  makes  the 
difference  between  and  effective  and  ineffective  program.  An  assessment 
should  be  made  of  the  effect  which  the  new  procedures  will  have  on  court  staff 
who  should  be  trained  so  that  they  might  take  up  their  new  tasks.  There  must  be 
a  system  for  review  and  monitoring  so  that  problems  can  be  identified  early  and 
fine-tuning  and  adjustments  undertaken.  Avenues  for  communication  by  and 
among  all  parties  in  the  system  must  be  developed.  Often  it  takes  time  before 
the  effects  of  a  reform  are  felt,  particularly  if  it  involves  a  comprehensive 
change.  It  is  important  therefor  to  identify  incremental  goals.  In  this  way  as 
each  milestone  is  attained  this  will  reinforce  the  commitment  to  the  overall 
reform  project. 
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Chapper  and  Hanson 

Taking  the  Delay  out  of  Criminal  Appeals  (1988) 

This  article  examines  how  the  appellate  courts  in  Springfield  Illinois, 
Sacramento  California  and  Rhode  Island  reduced  delay  in  criminal  appeals. 
The  article  emphasizes  that  there  is  no  single  approach  to  reducing  delay 
since  the  causes  of  delay  may  vary  from  one  jurisdiction  to  another.  The  three 
courts  selected  for  the  study  adopted  different  approaches  which  took  into 
account  special  factors  existing  in  their  jurisdictions. 

The  Three  Approaches 

1.  Case  Management 

Case  management  procedures  try  to  reduce  case  processing  time  by 
setting  achievable  time  frames  for  the  appeal.  This  is  accomplished  by  a 
scheduling  order  which  sets  the  dates  on  which  specific  events  must  occur. 
Time  deadlines  are  strictly  enforced  and  oral  argument  is  available  upon 
request  of  counsel  (usually  made  in  counsel's  appeal  brief).  Decisions  are 
either  by  published  opinions  or  unpublished  orders. 

2.  Submission  Without  Q.ral.  Argument 

The  principal  court  staff  lawyer  will  screen  cases  to  determine  which  one 
do  not  require  oral  argument.  Those  appeals  will  then  be  assigned  to  other  staff 
lawyers  for  research.  These  appeals  are  presented  to  a  three-judge  panel.  If 
after  discussion  the  panel  concludes  that  oral  argument  is  not  necessary 
counsel  are  asked  to  waive  argument  and  the  appeal  is  determined  by  the 
panel  which  asked  for  the  waiver.  If  counsel  do  not  agree  to  waive  argument 
the  appeal  is  scheduled  for  oral  argument. 

3.  Fast  Track  Procedures 

Fast  tracks  concentrate  on  appeals  that  do  not  require  full  briefing. 
Cases  appropriate  for  acceleration  are  placed  on  a  separate  track  calling  for 
modified  preparation  and  shorter  time  frames.  In  Rhode  Island  the  appellant 
files  a  statement  of  up  to  5  pages  summarizing  the  issues  on  appeal.  A  justice 
holds  a  conference  and  then  issues  an  order  directing  its  subsequent  handling. 
If  the  justice  decides  the  case  does  not  warrant  a  full  briefing,  each  side  may 
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file  a  supplemental  statement  up  to  10  pages  and  the  appeal  usually  results  in  a 
one  page  court  order.  Full  briefs  are  filed  on  the  remaining  appeals  and 
decisions  are  by  published  opinions. 

Conclusions 

The  authors  found  that  even  though  three  courts  used  different 
techniques,  the  aims  were  essentially  the  same  i.e.  to  treat  routine  appeals 
more  expeditiously  and  to  reserve  full  briefing  and  arguments  for  more  complex 
cases.  The  article  examines  what  specific  problems  motivated  each  appellate 
jurisdiction  to  choose  a  particular  delay  reduction  technique.  Although  the 
techniques  applied  in  the  three  appellate  courts  differed,  they  were  successful 
in  reducing  delay.  The  authors  argue  that  this  demonstrates  that  appellate 
courts  have  the  possibility  of  choosing  among  alternative  procedures  and 
finding  the  approach  (or  combination  of  approaches)  which  best 
accommodates  local  circumstances. 

The  article  also  notes  two  other  components  which  must  be  present  in 
order  to  implement  a  successful  delay  reduction  program.  First,  the  court  must 
be  willing  to  modify  basic  approaches.  Second,  because  delay  is  a 
multifaceted  problem  courts  must  acquire  the  data  to  document  and  define 
where  their  problems  lie.  In  this  way  they  can  build  a  consensus  about  the 
goals  which  the  new  procedures  are  designed  to  achieve,  and  can  generate  a 
commitment  to  attaining  out  those  goals. 
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Thomas  Church 

The  "Old  and  the  New”  Conventional  Wisdom  of  Court  Delay  (1 982) 

This  article  compares  the  older  views  concerning  court  delay  (referred 
to  in  the  article  as  the  "old  conventional  wisdom")  with  more  recent  thought  on 
this  subject  (the  "new  conventional  wisdom").  The  older  explanation  viewed 
delay  as  a  problem  of  inadequate  resources  and  proposed  solutions  aimed  at 
increasing  resources  or  reducing  the  demand  on  existing  resources.  Church 
argues  that  this  theory  was  not  based  upon  empirical  studies  and  is 
consequently  an  inadequate  explanation.  The  "new  wisdom"  has  evolved  out 
of  recent  empirical  research.  It  argues  that  the  informal  practices,  behaviour 
and  expectations  of  the  participants  in  the  justice  system,  the  "local  legal 
culture",  is  an  important  element  in  understanding  the  causes  of  delay.  Any 
reforms  must  take  this  factor  into  account. 

The  Conventional  View  of  Delay:  A  Problem  of  Resources.  Organization  and 

Court  Procedure 

According  to  Church  the  older  view  of  the  cause  of  and  cure  for  court 
delay  was  not  based  upon  empirical  investigation.  The  analysis  was  based 
upon  unproven  assumptions,  and  the  proposed  cures  were  derived  by  logical 
deduction  from  those  assumptions.  The  older  literature  assumed  (without 
investigation)  that  delay  was  caused  by  inadequate  judicial  resources.  It  was 
a  problem  of  too  many  cases  chasing  too  few  judges.  Consequently  it  logically 
followed  that  there  were  two  ways  to  solve  this  problem.  One  solution  was  to 
add  more  judges  to  the  system.  If  additional  judges  could  not  be  obtained,  the 
second  alternative  was  to  adopt  new  businesslike  procedures  to  increase  the 
efficiency  of  judges  either  by  increasing  their  productivity  or  by  decreasing 
their  workload.  Examples  of  such  procedures  included:  mandatory  settlement 
conferences,  calendaring  changes,  unification  of  courts,  and  speedy  trial 
rules.  These  measures  were  directed  at  the  resources,  organization  and  formal 
procedures  of  courts. 

Local  Legal  Culture  and  the  New  Conventional  Wisdom 

In  the  mid  1970's  a  series  of  empirical  studies  were  carried  out  to 
determine  whether  court  delay  was  indeed  a  function  of  inadequate  resources, 
rules  and  procedures.  The  studies  compared  the  pace  of  litigation  in  a  wide 
variety  of  courts.  They  found  that  faster  courts  were  not  differentiated  from 
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slower  courts  on  the  basis  of  available  resources.  Some  courts  maintained  a 
faster  pace  of  litigation  despite  burdensome  caseloads,  high  trial  rates,  limited 
judicial  settlement  activity  and  the  absence  of  speedy-trial  rules.  Conversely, 
slower  courts  were  frequently  found  among  those  with  comparatively  light 
caseloads,  low  trial  rates  and  all  the  other  assumed  determinants  of  speedy 
disposition  time. 

These  observations  had  implications  for  attempts  to  accelerate  the  pace 
of  litigation.  If  court  delay  is  not  a  question  of  inadequate  resources  then 
additional  judges  or  crash  programs  infusing  temporary  resources  may  not 
erase  the  problem.  If  high  trial  rates  do  not  necessarily  produce  slow  or 
inefficient  courts,  then  attempts  to  reduce  the  trial  rate  through  mandatory 
settlement  conferences  even  if  successful  may  not  reduce  disposition  time. 

The  studies  found  that  the  informal  elements  of  court  processes,  what 
was  termed  the  "local  legal  culture"  had  a  much  greater  impact  on  the  pace  of 
litigation.  The  term  local  legal  culture  embraces  the  following  key  ideas: 

1.  The  Importance  of  Informal  Practices.  The  formal  rules  and  procedures 
of  the  judicial  system  are  overlaid  by  a  set  of  informal  practices  and  practitioner 
expectations  that  can  have  a  profound  impact  on  how  the  official  rules  and 
procedures  operate.  For  example  a  speedy  trial  rule  may  require  a  case  to  be 
dismissed  if  a  trial  does  not  commence  within  a  certain  period  of  time.  That  rule 
however  will  effectively  be  negated  if  a  practice  exists  in  the  jurisdiction  for  the 
defence  to  routinely  waive  this  right.  Other  examples  of  informal  practices  are 
professional  courtesy  between  lawyers  (which -may  result  in  requests  for 
adjournments  being  regularly  unopposed)  and  trial  setting  policies. 

2.  Lack  of  Incentives  to  the  Parities  for  Speedy  Disposition.  For  a  variety  of 
reasons,  litigators,  litigants,  judges  and  court  staff  may  have  no  real  incentive 
to  speed  up  the  resolution  of  cases.  This  suggests  that  administrative  efforts  to 
change  that  pace  must  take  the  personal  incentives  of  the  parties  involved  in 
the  justice  system  into  consideration. 

3.  The  Importance  of  Practitioner  Expectations  and  Norms.  A  reciprocal 
relationship  exists  between  the  existing  pace  of  litigation  and  the  norms  which 
practitioners  have  regarding  the  proper  pace  of  litigation.  Studies  found  that 
practitioners  views  of  how  things  ought  to  be  were  strongly  influenced  by  how 
things  actually  were,  and  vice  versa.  In  other  words,  if  the  pace  of  litigation  in 
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a  particular  community  is  slow,  practitioners  will  tend  to  believe  that  this  pace  is 
the  proper  pace.  This  belief  will  in  turn  inhibit  attempts  to  increase  the  pace  of 
litigation.  By  the  same  token  if  that  pace  can  be  speeded  up,  this  can  change 
practitioners  views  of  what  the  norm  should  be,  which  in  turn  can  reinforce 
attempts  to  improve  the  pace  of  litigation. 

The  Importance  of  Case  Management  and  Long-Term  Commitment 

The  new  research  on  local  legal  culture  suggests  that  there  are  two 
essential  elements  for  a  delay-reduction  program  to  be  successful:  case 
management  and  long-term  commitment. 

A  case  management  system  is  characterized  more  by  an  orientation 
regarding  the  function  of  courts  than  by  a  particular  set  of  procedures.  There 
are  case  management  techniques  such  as  monitoring,  conferencing  and 
scheduling.  However  the  precise  techniques  used  may  vary  from  one  court  to 
another  depending  upon  local  factors.  What  is  essential  to  case  management 
is  that  it  is  based  on  the  premise  that  the  court  has  responsibility  for  the 
expeditious  disposition  of  its  cases  from  commencement  of  the  litigation  to  final 
termination. 

Long-term  commitment  is  the  second  important  element.  Change  always 
brings  about  conflict.  Consequently  there  must  be  a  concerted  and  committed 
effort  to  use  case-management  techniques  in  order  to  produce  dramatic 
reductions  in  case  processing  times. 

Bevond  Conventional  Wisdom 

Church  refers  to  the  new  theory  of  delay  as  the  "new  conventional 
wisdom".  He  does  so  because  he  believes  the  theory  has  been  accepted 
without  sufficient  empirical  research.  In  the  concluding  part  of  his  article 
Church  warns  against  an  unthinking  acceptance  of  the  new  theory  of  court 
delay.  Although  he  believes  that  informal  practices  do  affect  the  pace  of 
litigation  he  argues  that  there  are  still  three  gaps  in  the  research  relating  to  the 
new  conventional  wisdom: 

1.  The  central  underlying  concept  of  the  new  conventional  wisdom  is  the 
"local  legal  culture".  There  is  still  a  lack  of  definitional  clarity  about  the 
complete  meaning  of  this  concept. 
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2.  There  are  still  methodological  problems  to  overcome  in  defining  and 
measuring  the  pace  of  litigation. 

3.  There  has  been  an  unexamined  acceptance  of  court  delay  as  a  social 
evil  which  ought  to  be  eradicated  even  if  this  entails  expending  millions  of  tax 
dollars.  Few  research  projects  have  attempted  to  determine  the  impact  of 
differing  paces  of  litigation  on  qualitative  concerns  such  as  fairness  or  litigant 
and  lawyer  satisfaction. 

R.  Cranston, 

Delays  and  Efficiency  in  Civil  Litigation  (1 985) 

This  is  a  report  prepared  for  the  Australian  Institute  of  Judicial 
Administration  on  the  subject  of  delay  in  the  processing  of  civil  cases  in 
Australia.  For  the  most  part  the  report  consists  of  a  description  of  the  current 
situation  in  the  interest  of  stimulating  thought  about  possible  avenues  of  reform. 
Its  main  concern  is  to  identify  the  causes  of  delay  in  the  Australian  system 
rather  than  to  come  up  with  solutions  to  the  problems  described.  It  does  contain 
however  some  useful  summaries  of  findings  and  solutions  which  have  been 
tried  in  other  jurisdictions,  and  makes  a  few  recommendations  about  ways  in 
which  the  Australian  system  may  be  improved. 

Cpurt.CQntrQl  of  the  Pace , Qt litioatjon 

The  report  notes  that  the  modern  trend  in  judicial  administration  is 
towards  greater  court  control  as  a  way  of  reducing  delay.  The  key  element  is 
early  and  continuous  judicial  control  of  cases  so  as  to  ensure  compliance  with 
time  limits  established  by  the  courts.  In  this  way  the  courts  can  create  among 
lawyers  the  expectation  that  events  will  occur  when  scheduled.  An  essential 
aspect  of  greater  court  control  is  the  routine  collection  of  information  and 
constant  monitoring  of  case  progress. 

The  report  is  more  or  less  in  favour  of  this  approach  although  it  cautions 
that  research  on  the  impact  of  court  control  over  the  pace  of  litigation  is  not 
unequivocal. 

General  and  Special  Lists 


One  area  where  the  Report  goes  beyond  mere  description  concerns  the 


-2  1- 


listing  system  in  Australia  (often  referred  to  as  calendaring  in  other 
jurisdictions).  The  Australian  civil  system  has  general  and  special  lists.  The 
system  of  special  lists  means  that  there  are  specific  provisions  for 
homogeneous  categories  of  cases  such  as  the  commercial  list,  defamation  list, 
administrative  law  list,  building  cases  list,  industrial  property  list  and  land 
valuation  taxation  list.  These  special  lists  operate  so  that  there  is  supervision  of 
the  various  stages  of  proceedings  by  judges  designated  for  that  purpose. 

The  benefits  of  special  lists  are  that  they  enable  proceedings  to  be 
tailored  to  the  nature  of  the  litigation  involved.  The  data  shows  that  matters  in 
special  lists  move  more  quickly  than  would  otherwise  be  the  case. 

There  major  cost  involved  in  maintaining  special  lists  is  the  judge  time 
necessary  to  conduct  direction  hearings.  (These  are  hearings  which  are 
conducted  to  ensure  that  interlocutory  steps  are  not  unduly  delayed  and  that 
issues  for  trial  are  clearly  defined.)  The  time  expended  on  such  hearings 
however  is  not  great  compared  with  the  overall  judge  time  employed  in  the 
courts. 


Special  lists  therefore  are  on  the  whole  beneficial.  The  report  suggests 
therefore  that  there  may  be  an  argument  for  more  specialized  handling  of 
particular  litigation  so  that  other  cases  may  also  obtain  the  same  benefits. 
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B.  Dicus 

Phoenix  Revisited  (1986) 

The  author  is  the  judicial  administrator  of  the  Superior  Court  in  Maricopa 
County,  Arizona.  This  article  describes  the  factors  which  resulted  in  the 
successful  implementation  of  a  civil  delay  reduction  program  in  that  court. 

The  Program  and  its  Results 

In  1978  the  National  Centre  for  State  Courts  published  a  study  (by 
Thomas  Church  et  al.)  which  determined  that  delay  was  the  result  of  the 
informal  expectations  and  practices  of  lawyers,  judges  and  court  staff,  i.e.  the 
"local  legal  culture".  In  1979  Phoenix  began  a  one  year  experiment  in  which  it 
attempted  to  modify  its  local  legal  culture  through  the  application  of  various 
case  management  techniques.  The  program  was  adopted  in  stages.  Initially 
only  four  judges  on  the  court  participated  in  the  program.  By  1983  all  the 
judges  in  the  civil  division  were  involved. 

The  effect  of  the  program  on  case  processing  was  quite  dramatic.  In 
1979  the  average  number  of  trial  ready  cases  per  judge  was  357.  By  1981  this 
figure  had  dropped  to  just  over  100  cases  per  judge.  This  reduction  was 
achieved  even  though  during  the  same  time  period  the  filing  of  new  civil  cases 
increased  from  21,000  in  1979  to  28,300.  With  respect  to  backlog,  the  number 
of  cases  more  than  18  months  old  decreased  from  4,000  to  2,600. 

Elements  of  the  Program 

1 .  Court  Monitoring  of  Cases.  The  court  kept  careful  track  of  all  cases  and 
ensured  that  its  time  limits  were  strictly  complied  with.  The  basic  rule  was  that 
parties  had  9  months  from  the  time  of  filing  to  prepare  for  trial.  During  this 
pretrial  period  the  parties  had  to  exchange  lists  of  exhibits  and  witnesses  and 
conduct  discoveries  and  file  a  motion  to  set  the  trial  date.  If  such  a  motion  was 
not  filed  within  9  months  the  case  would  be  place  on  the  inactive  calendar  and 
if  nothing  further  was  done  within  the  next  two  months  the  case  was  dismissed. 
Exceptions  were  only  made  where  the  parties  could  show  good  cause.  If  the 
case  was  too  complex  to  be  handled  within  these  general  rules,  a  conference 
would  be  held  to  set  a  timetable  for  completion  of  discoveries. 

2.  Certainty  of  Trial  Date.  Firm  trial  dates  were  set.  Adjournments  were 


-23- 


only  granted  for  good  cause. 

3.  Reinforcement.  Continuous  efforts  were  made  to  create  enthusiasm  for 
and  emphasize  the  importance  of  the  program.  Orientation  programs  for  new 
judges  explained  the  program  and  the  rules  and  procedures  which  were 
necessary  to  its  success.  Delay  problems  were  discussed  at  monthly  meetings 
of  the  judges.  The  program  was  publicized  in  the  media  during  the 
implementation  period.  Finally,  the  administrator's  office  prepared  monthly 
status  reports  containing  figures  on  cases  in  the  system. 
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E.  Elliott 

Managerial  Judging  and  the  Evolution  of  Procedure  (1986) 

This  article  examines  the  relationship  between  managerial  judging  and 
civil  procedure.  The  author  argues  that  the  concept  of  managerial  judging  has 
emerged  because  the  rules  of  civil  procedure  do  not  provide  an  adequate 
solution  to  the  problems  of  delay  caused  by  litigant  behaviour.  He  maintains 
that  managerial  judging  tries  to  fill  two  gaps  in  the  rules  of  civil  procedure,  it 
initially  arose  as  an  issue  narrowing  technique,  it  has  since  evolved  into  a 
settlement  technique  as  well.  Ultimately,  the  author  argues,  it  would  be 
preferable  if  these  two  functions  were  addressed  directly  by  the  rules  of  civil 
procedure  rather  than  by  relying  upon  the  stop  gap  solution  of  the  managerial 
judge. 

Managerial  Judging  as  a  Technique  for  Narrowing  Issues  in  a  Case 

Managerial  judging  involves  the  application  of  special  management 
procedures  to  civil  litigation.  The  specific  techniques  may  vary  widely  ranging 
from  informal  status  conferences  to  structured  regimes  which  rely  on  formal 
pretrial  conferences  or  extensive  paper  filings.  According  to  Elliott  what  is 
common  to  managerial  judging  is  its  basic  underlying  theory,  which  is:  The 
system  is  not  working  and  the  only  plausible  solution  is  ad  hoc  procedural 
activism  by  judges. 

Elliott  argues  that  what  this  theory  really  means  is  that  the  present 
procedural  structure  of  civil  litigation  is  not  working.  There  is  a  fundamental 
structural  imbalance  in  the  approach  of  the  rules  of  civil  procedure.  On  the  one 
hand  they  contain  techniques  designed  to  develop  and  expand  the  issues  in 
the  case  (e.g.  right  to  discovery).  At  the  same  time  they  contain  techniques  for 
narrowing  or  resolving  those  issues  prior  to  trial  (e.g.  motions  for  summary 
judgement).  The  problem  is  that  the  issue  narrowing  capacity  of  the  rules  is  not 
very  strong,  and  as  a  result  the  rules  fail  to  achieve  this  objective. 

Managerial  judging  has  arisen  to  fill  this  gap.  It  provides  an  ad  hoc  way 
of  narrowing  issues.  However  this  procedure  is  not  without  attendant  dangers. 
The  risk  posed  by  managerial  judging  is  its  arbitrariness.  It  performs  this  issue 
narrowing  function  without  any  of  the  formal  procedures  or  safeguards  for 
assessing  the  merits  of  issues  which  are  foreclosed.  Elliott  claims  that  our 
reluctance  to  narrow  issues  prematurely  on  the  merits  has  been  a  major  factor 
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in  the  evolution  of  managerial  judging.  The  problem  is  that  managerial  judging 
may  be  accomplishing  the  function  of  narrowing  issues  capriciously.  Therefore 
it  would  be  preferable  to  improve  the  issue  narrowing  capacity  of  the 
procedural  rules  rather  than  relying  on  managerial  judging  for  this  task. 

Managerial  Judging  as  a  Settlement  Technique 

Managerial  judging  is  now  in  a  period  of  transformation.  It  is  evolving 
from  a  set  of  techniques  for  narrowing  issues  to  a  set  of  techniques  for  settling 
cases.  The  reason  why  managerial  judging  can  facilitate  settlement  is 
because,  the  judge  can,  by  exercising  managerial  powers,  increase  the 
procedural  "cost"  of  pursuing  a  case. 

Under  the  rules  of  civil  procedure,  litigants  have  certain  procedural 
rights  such  as  the  right  to  bring  motions  or  to  conduct  discoveries.  Managerial 
judges  ration  the  use  of  these  procedures  and  increase  the  cost  to  lawyers  of 
exercising  their  clients'  rights.  They  do  this  by  imposing  costs  in  time  and 
inconvenience  as  a  condition  of  exercising  procedural  rights.  For  example 
setting  a  firm  trial  date  limits  the  time  available  to  the  lawyer  to  prepare  for  trial. 
Consequently  part  of  the  cost  of  working  on  one  issue  is  the  opportunity  cost  of 
not  being  able  to  work  on  other  issues  within  the  limited  time  available  before 
trial. 


To  the  extent  that  managerial  judging  increases  the  procedural  cost  of 
litigation,  it  will  cause  some  cases  to  settle  that  would  otherwise  have  gone  to 
trial.  In  fact,  some  judges  consciously  use  their  discretionary  powers  to  impose 
procedural  costs  on  litigants  to  stimulate  settlements.  Elliott  notes  for  example 
that  in  the  Agent  Orange  case  (which  was  the  largest  tort  action  ever  instituted 
in  a  U.S.  court),  the  judge  later  acknowledged  that  one  of  the  reasons  he  made 
an  order  permitting  the  case  to  proceed  as  a  class  action  was  he  believed  that 
the  addition  of  a  huge  class  of  plaintiffs  would  balance  out  the  strengths  of  the 
two  sides  and  would  therefore  put  pressure  on  the  defendants  to  settle  (which 
they  did). 

Again  Elliott  points  out  that  managerial  judging  is  achieving  this 
settlement  effect  indirectly  and  that  it  would  be  preferable  to  address  the  issue 
directly  by  focusing  on  changing  the  rules  of  procedure. 
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Steven  Flanders 

Case  Management  and  Court  Management  in  United  States  District  Courts 

(1977) 

This  was  one  of  the  groundbreaking  studies  which  contributed  to  the 
development  of  new  thinking  in  the  field  of  court  delay.  It  was  a  study 
conducted  in  U.S.  federal  District  Courts.  The  object  of  the  study  was  to  identify 
the  differences  between  courts  which  processed  their  cases  (both  civil  and 
criminal)  quickly,  and  those  which  had  low  disposition  rates.  The  project  was 
designed  to  determine  what  procedures  were  associated  with  the  greatest 
possible  court  speed  and  productivity,  without  sacrificing  important  justice 
concerns  and  standards.  The  study  broke  new  ground  because  its  findings 
went  contrary  to  some  of  the  assumptions  which  up  until  then  had  been 
commonly  held  about  the  causes  and  cures  for  court  delay. 

Civil  Cases 

1 .  Caseload  Mix  Does  Not  Affect  Disposition  Time.  Caseload  mix  refers  to 
the  different  types  of  cases  which  can  exist  in  a  courts  dockets.  Some  cases 
are  characteristically  more  complex  than  others.  Some  courts  may  have  a 
higher  concentration  of  complex  courts  than  others.  One  of  the  surprising 
findings  of  this  study  was  that  differences  in  disposition  time  was  not  caused  by 
concentrations  of  cases  which  were  characteristically  fast  or  slow.  The  study 
found  that  courts  disposed  of  all  types  of  cases  with  approximately  the  same 
relative  speed.  Faster  courts  disposed  of  complex  and  simple  cases  speedily 
whereas  slow  courts  disposed  of  all  types  of  cases  slowly.  This  led  the  study  to 
conclude  that  differences  in  disposition  time  were  related  to  procedures  which 
the  court  applied  to  most  or  all  of  its  cases  rather  than  to  the  mix  of  cases  on  the 
court’s  docket. 

The  study  found  that  the  differences  between  fast  and  slow  courts  was 
that  fast  courts  watched  their  civil  cases  closely  and  required  speedy 
preparation  in  most  or  all  cases.  Slow  courts  were  less  demanding. 

2.  The  Procedures.  The  study  then  goes  on  to  examine  the  differences  in 
the  procedures  which  characterized  the  fast  and  slow  courts.  It  considers 
procedures  with  respect  to  pleadings,  discovery,  motions,  trials,  pretrial 
conferences,  settlement  and  pretrial  orders.  The  study  found  that  the  fastest 
courts  were  those  which  had  the  most  exacting  controls  and  which  minimized 
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the  amount  of  lost  or  unused  time.  These  courts  are  characterized  by  routine, 
automatic  procedures  to  ensure  that  defences  are  filed  promptly,  discovery 
begins  promptly  and  is  completed  expeditiously,  and  is  followed  by  an  early 
trial  if  needed.  They  also  have  procedures  which  minimize  or  eliminate  judge 
involvement  in  the  early  stages  of  routine  cases  until  discovery  is  complete. 
They  also  minimize  the  time  judges  spend  in  settlement.  Some  of  the 
procedural  findings  and  recommendations  which  might  be  highlighted  include: 

(a)  Discovery:  Overall  time  for  discovery  is  greatly  affected  by 
discovery  control,  and  there  is  a  need  for  more  controls.  The  study  found  no 
evidence  that  relatively  strong  discovery  controls  are  oppressive  or  excessive. 
A  surprising  finding  was  that  the  faster  courts  had  more  discoveries  than  the 
slow  courts.  The  slower  courts  had  a  relatively  small  amount  of  slow-moving 
discovery  spread  over  a  long  period  of  time. 

(b)  Trials  and  Trial  Activity:  The  study  found  that  setting  early  and 
firm  trial  dates  is  an  effective  control  but  that  there  are  alternative  controls 
which  are  also  effective.  For  example  in  one  district,  case  management  was 
emphasized  through  the  imposition  of  deadlines  for  pretrial  and  termination  of 
discovery.  It  was  only  at  the  final  pretrial  that  a  trial  date  was  set.  As  a  result  of 
this  approach  the  case  "initiation  time"  (which  is  the  time  between  the  filing  of 
the  statement  of  defence  and  the  date  upon  which  a  trial  date  is  set)  was  longer 
in  this  court  than  in  other  courts  which  emphasized  setting  firm  trial  dates. 
However,  once  the  trial  date  was  set,  it  was  much  earlier  than  in  some  other 
courts.  Moreover,  trial  dates  were  set  for  fewer  cases  because  more  cases 
settled  or  were  disposed  of  prior  to  trial. 

(c)  Pretrial  Conferences:  Some  courts  could  save  several  months  by 
asserting  earlier  control  of  civil  cases.  The  key  variable  identified  by  the  study 
was  the  time  interval  between  the  filing  of  the  answer  to  the  original  complaint 
(i.e.  the  statement  of  defence)  and  and  the  date  on  which  the  first  pretrial  is 
scheduled.  In  some  courts  this  time  interval  was  18  to  21  days  whereas  in 
others  it  could  be  as  long  as  595  days  (in  a  very  small  number  of  cases). 

(d)  Settlement:  A  striking  finding  of  the  study  was  that  judicial 
participation  in  settlement  produces  mixed  results.  The  study  claims  that  a 
limited  role  may  be  valuable  but  that  the  data  suggests  that  a  large  expenditure 
of  judicial  time  is  fruitless.  Courts  with  high  termination  rates  minimize  the  time 
judges  spend  in  settlement.  Judges  are  highly  selective  in  initiating  settlement 


negotiations  and  normally  do  so  only  shortly  before  the  trial  date. 


Criminal  Cases 

The  review  of  the  criminal  justice  system  was  not  as  comprehensive  as 
the  civil  side  of  the  study.  Nevertheless  a  few  observations  might  be  noted. 

1 .  Open  Files.  The  study  uses  the  term  "open  files"  to  refer  to  a  voluntary 
procedure  by  which  the  prosecutor  and  defence  counsel  hold  an  early, 
informal  discovery  conference  in  which  most  materials  are  usually  exchanged. 
Almost  without  exception,  judges,  prosecutors  and  defence  counsel  in  open 
file  districts  praised  the  system  and  attributed  much  of  their  success  in 
speeding  up  the  processing  of  criminal  cases  to  it.  The  study  however  was  not 
able  to  find  any  evidence  that  the  existence  or  absence  of  open  files 
contributed  to  or  hindered  speedy  disposition.  For  example  there  was  a  long¬ 
standing  open  file  policy  in  the  fastest  court  studied  and  the  slowest  court. 

2.  Management  and  Scheduling.  One  jurisdiction  which  had  a  very 
speedy  disposition  rate  for  a  high  volume  of  cases,  delegated  to  magistrates  all 
responsibility  for  the  supervision  of  the  case  before  trial  or  plea,  including 
responsibility  to  supervise  plea  negotiations.  The  magistrate  in  fact  was  an 
integral  part  of  the  plea  process.  The  magistrate  was  empowered  to  rule  on  any 
motions  that  do  not  require  an  evidentiary  hearing  and  the  magistrate  also 
makes  a  sentencing  recommendation  which  judges  were  of  course  free  to 
reject,  but  which  in  fact  were  often  followed. 

The  study  found  that  an  automatic,  routine  system  to  move  cases 
through  all  preliminary  stages  is  a  necessary  but  not  sufficient  condition  for 
expeditious  handling  of  criminal  cases.  Cases  can  move  expeditiously  through 
the  preliminary  stages  and  then  get  bogged  down  because  the  judges'  trial 
dockets  are  crowded  and  trial  dates  are  late. 

Alternative  Dispute  Resolution 

An  interesting  comment  made  by  the  study  concerns  the  issue  of 
alternative  dispute  resolution.  The  overall  conclusion  of  the  study  was  that 
delay  is  not  inevitable  in  the  court  system.  Delay  can  be  controlled  and 
eliminated,  even  by  courts  suffering  from  heavy  caseloads,  through  the 
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adoption  of  the  case  management  procedures  identified  by  the  study.  It  has 
been  suggested  that  one  way  to  relieve  congestion  in  the  court  system  is  to  find 
alternatives  to  litigation.  The  study  claims  however  that  its  findings  indicate  that 
the  court  system  is  more  resilient.  While  there  may  be  other  reasons  for  seeking 
alternatives  to  litigation,  it  is  not  necessary  to  turn  to  such  alternatives  because 
of  the  belief  that  delay  is  inevitable. 
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Steven  Flanders 
Modeling  Court  Delay  (1980) 

This  article  considers  whether  adapting  techniques  from  management 
science  is  useful  in  dealing  with  the  problem  of  delay  in  the  justice  system. 
Management  science  tries  to  predict  how  a  system  will  work.  It  seek  to  develop 
methods  for  determining  policies  which  will  maximize  given  goals  under 
varying  conditions.  It  uses  mathematical  models  to  identify  problems.  Some  of 
its  techniques  and  theories  include:  queuing  theory,  optimum  sequencing  and 
critical  path  analysis. 

Flanders  argues  that  the  theories  and  models  of  management  science 
cannot  be  applied  to  the  court  system  because  that  system  is  too  individualistic 
and  unpredictable  and  hence  unsuitable  to  a  science  based  on  creating 
models  which  predict  behaviour.  By  contrast  the  case  management  approach 
is  particularly  suited  to  the  court  system  precisely  because  it  operates  on  a 
individual  basis. 

Ihe  Unpredictable  Nature  of  Litigation 

Management  science  techniques  were  originally  developed  in  the 
industrial  context.  They  are  not  very  useful  for  making  predictions  about  a 
system  which  is  highly  individualistic.  The  central  problem  for  an  approach 
based  upon  modeling  is  the  individual,  irregular  and  unpredictable  nature  of 
case  processing.  The  participants  in  any  civil  or  criminal  case  have  a  high 
degree  of  discretion  and  often  change  direction.  For  example  the  introduction 
of  new  evidence  or  the  addition  of  a  new  party  can  change  everyone's 
calculations  as  to  the  procedural  path  to  be  followed.  Flanders  argues  that  the 
conflicting  interests  of  the  litigants  and  the  frequent  opportunities  to  act  upon 
those  interests,  will  confound  the  most  elaborate  and  finely  tuned  model. 

The  trial  court  process  is  exceptionally  difficult  to  model.  There  is  no 
consistent  sequence  or  path.  Critical  discretionary  decisions  are  made  by 
professionals  based  upon  individualized  criteria  that  are  hard  to  code. 

The  Benefits  of  Case  Management 

The  litigation  system  is  difficult  to  model  because  of  its  inherent 
unpredictability.  Case  management  however  is  is  highly  individualized 
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process  and  for  this  reason  is  more  suitable  to  solving  the  problems  posed  by 
the  litigation  system. 

Case  management  means  that  for  every  case,  someone  in  the  court  has 
sustained  responsibility  for  ensuring  that  it  moves  expeditiously  to  completion. 
The  schedule  which  is  set  up  for  the  movement  of  a  case,  is  established  for  a 
particular  case.  Adjustments  are  made  for  that  case  alone,  and  only  upon  a 
showing  that  the  case  requires  them. 

Cross  References 

One  of  the  leading  proponents  of  the  application  of  the  management 
sciences  to  the  problems  of  court  delay  is  S.  Nagel,  who  has  written 
extensively  on  the  subject.  John  Ryan  is  somewhat  critical  of  this  approach  in 
an  article  entitled,  "Management  Science  in  the  Real  World  of  Courts",  (1978). 
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H.  Gage 

How  to  Reduce  the  Docket;  What  one  Judge  Can  do  when  Extra  Funding 

and  Staff  Aren’t  Available.  (1984) 

The  author  is  a  circuit  court  judge  in  Michigan.  In  this  article  she 
outlines  steps  she  took  in  order  to  reduce  delay  in  her  court. 

Reviewing  Files  on  the  Docket 

The  first  step  is  to  analyse  the  files  of  the  current  docket  to  determine  the 
causes  of  delay.  Such  analysis  revealed  the  following  causes  of  delay:  (1) 
there  had  been  an  exceedingly  high  number  of  adjournments  granted;  (2)  a  few 
lawyers  were  responsible  for  a  disproportionate  share  of  the  author's  daily 
docket  and  (3)  in  some  cases  matters  had  been  taken  under  advisement  by 
other  judges  or  lawyers  had  requested  an  opportunity  to  prepare  briefs  on 
difficult  legal  issues. 

Pretrial  conferences  and  Firm  Trig!  Pates 

The  author  found  that  in  many  instances  simply  setting  a  firm  trial  date 
was  effective  in  facilitating  a  settlement  and  that  it  was  not  necessary  for  her  to 
hold  a  pretrial  conference  in  every  case  to  achieve  this  result. 

A  pretrial  will  be  triggered  by  a  lawyer  who  brings  a  matter  before  her  on 
a  motion.  The  matter  usually  relates  to  a  discovery  issue  or  the  amendment  of 
pleadings.  During  this  hearing  she  ascertains  the  nature  of  the  actions  and  the 
lawyers'  estimate  of  time  necessary  for  completing  discovery.  After  a  brief 
discussion  on  the  record  she  sets  cut-off  dates  for  amending  pleadings,  filing 
legal  motions  and  completing  discovery. 

Mfidialifln 

Every  lawsuit  in  the  author's  circuit  seeking  money  damages  is  placed  in 
mediation.  The  mediation  date  is  set  8  months  after  the  case  is  filed.  The 
mediation  is  heard  before  a  panel  of  three  lawyers.  Written  summaries  and 
proposed  exhibits  are  prepared  by  the  lawyers  for  each  side.  The  panel 
evaluates  the  case  and  places  a  potential  recovery  figure  on  it.  The  parties 
have  thirty  days  to  consider  the  evaluation.  If  either  party  rejects  the  award  the 
case  is  set  for  trial.  Penalty  provisions  in  the  mediation  rule  provide  the 
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incentive  to  carefully  weigh  the  award  before  rejecting  it. 

A  by  product  of  setting  the  mediation  date  is  that  it  acts  as  a  catalyst  to 
the  lawyers  to  prepare  the  case  for  mediation  or  to  ask  for  an  adjournment. 

Adjournments 

Initially  the  author  adopted  a  liberal  adjournment  policy.  In  particular 
she  would  grant  adjournments  where  both  sides  consented.  However  she 
found  that  this  resulted  in  wasted  judge  time.  The  cases  set  for  trial  would  settle 
and  the  adjourned  case  which  could  be  the  "real"  trial  would  be  postponed  for 
a  later  date.  Consequently  she  now  only  grants  adjournments  if  the  parties  can 
show  very  good  cause.  If  the  reason  for  seeking  the  adjournment  is  because 
the  over-scheduled  lawyer  is  arguing  another  case  in  another  court,  she  will 
grant  one  adjournment  and  make  the  case  peremptory. 
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Charles  Grau  and  Arlene  Sheskin 

Ruling  Out  Delay:  The  Impact  of  Ohio’s  Rules  of  Superintendance  on  the 

Administration  of  Justice  (1980) 

In  1971  the  Supreme  Court  of  Ohio  adopted  a  series  of  rules  known  as 
the  Rules  of  Superintendance  in  order  to  reduce  delay  in  the  state's  general 
jurisdiction  trial  courts.  The  rules  mandated  time  limits  for  the  disposition  of 
cases  and  also  gave  the  Supreme  Court  power  to  monitor  the  behaviour  of  the 
lower  court  judges.  This  monograph  reports  on  the  findings  of  a  two  year  study 
into  the  impact  of  these  rules.  The  study  found  that  the  rules  were  successful  in 
reducing  delay,  but  that  this  result  was  achieved  at  a  cost. 

Examination  of  the,  Rules 

The  rules  vested  the  Supreme  Court  with  a  general  superintending 
authority  over  all  the  state  courts.  The  rules  sought  to  expedite  case 
disposition  in  three  ways:  (1)  increasing  the  accountability  of  individual  judges 
for  case  disposition;  (2)  delegating  powers  to  the  individual  judges  by  which 
they  could  induce  lawyers  to  process  cases  expeditiously;  and  (3)  authorizing 
the  use  of  time  saving  technology  in  civil  cases. 

1.  Judicial  Accountability  for  Case  Disposition:  The  rules  mandated 
individual  calendars  for  both  civil  and  criminal  cases  thereby  fixing 
responsibility  for  the  disposition  of  each  case  upon  the  individual  judge.  The 
rules  also  set  out  time  standards  for  case  disposition.  Judges  were  required  to 
monitor  their  dockets  and  dismiss  cases  which  did  not  comply  with  the 
guidelines.  They  also  had  to  submit  monthly  reports  on  their  dockets  to  the 
Supreme  Court. 

2.  Delegation  of  Powers  to  Judges  over  Lawyers:  Judges  were  given  a 
number  of  powers  by  which  they  could  compel  lawyers  to  comply  with  the 
rules.  They  could  dismiss  cases  for  want  of  prosecution.  They  were  required 
to  keep  records  of  the  number  of  cases  conducted  by  a  lawyer  and  the  number 
of  adjournments  requested.  If  it  appeared  that  the  lawyer's  caseload  was 
causing  delay  the  judge  could  order  the  lawyer  to  obtain  substitute  counsel, 
and  if  the  lawyer  failed  to  comply  the  judge  could  remove  the  lawyer  from  the 
case.  The  rules  also  authorized  the  trial  courts  to  create  local  rules  which 
would  promote  speedy  disposition. 
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Findinos  of  the  Study 

1.  Incremental  Changes  More  Successful:  Where  the  rules  threatened  to 
dramatically  alter  local  case  processing  habits  they  were  less  successful  at 
reducing  delay  (at  least  initially).  Rules  which  involved  less  drastic  changes 
were  more  successful. 

2.  Importance  of  the  Local  Legal  Culture:  The  responsiveness  of  judges  to 
the  rules  was  linked  to  their  individual  views  of  what  was  the  proper  role  of  a 
judge,  and  to  the  cluster  of  attitudes  and  practices  which  characterized 
individual  courts.  Differences  in  judicial  attitudes  and  case  processing 
practices  (which  are  part  of  the  "local  legal  culture")  affected  the  ability  of  the 
rules  to  decrease  case  processing  time  in  three  of  the  courts  surveyed.  Where 
the  rules  reflected  local  attitudes  they  were  more  successfully  adopted. 

3.  Quality  of  Justice:  Many  judges  and  lawyers  felt  that  the  rules  somehow 
decreased  the  quality  of  justice.  For  example  the  rules  emphasized  the 
disposition  of  criminal  cases.  It  was  felt  that  this  emphasis  on  criminal  matters 
over  civil  disrupted  the  working  balance  between  the  two. 

Conclusions 

Where  the  rules  did  not  fundamentally  alter  local  practices  they  were 
successful  in  reducing  delay.  The  success  was  due  to  their  ability  to  induce 
judges  to  pay  greater  attention  to  their  dockets.  The  major  elements  of  the 
program  were  the  individual  calendar,  a  reporting  system  and  awards  for 
compliance.  The  rules  however  achieved  this  goal  at  a  cost.  They  induced 
the  neglect  of  the  civil  docket  and  there  was  a  perceived  sacrifice  of  the  quality 
of  justice  for  the  sake  of  speed. 
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J.  Grossman  at  a!. 

Measuring  the  Pace  of  Civil  Litigation  In  Federal  and  StateTriatCourfs 

This  article  is  concerned  with  the  following  questions:  What  causes 
some  cases  to  be  processed  faster  than  others?  And  what  is  the  impact  of  time 
and  timing  on  litigation  interest  and  strategies. 

Review  of  the  Literature  on  Delay 

The  article  notes  that  over  the  years  numerous  theories  have  been 
advanced  as  to  the  causes  of  and  cures  for  delay.  The  article  contains  a 
useful  review  of  these  major  theories: 

(i)  The  Structural  Approach:  H.  Zeisei  and  S. Banders 

The  earliest  theories  tried  to  explain  delay  as  being  merely  a  problem  of 
supply  and  demand  i.e.  too  many  cases  and  not  enough  courts  and  judges. 
The  solutions  proposed  by  these  theorists  were  structural  solutions  aimed  at 
reducing  demand  and  increasing  the  supply  of  available  judicial  resources. 
This  school  of  thought  focuses  on  various  management  techniques  to  achieve 
these  aims  such  as  pre-trial  conferences  and  management  control. 

(ii)  Organizational  ThfiQjyi-EisgpstfiifL^DdJ^uin 

This  approach  has  a  different  perspective  on  delay,  it  views  courts  as 
organizations  and  employs  the  analytic  tools  of  organization  theory. 

(iii)  Political  GultuneL-Chursh 

Church  found  in  a  study  of  21  courts  that  patterns  of  delay  could  not  be 
accounted  for  by  court  structure  variables.  Consequently  he  attributed  the 
differences  to  the  informal  expectations  of  Sawyers  and  judges  which  he  called 
the  "local  legal  culture". 

(iv)  Role  Theory:  Bovum 

Boyum  expands  on  the  local  legal  culture  concept  and  argues  that  delay 
is  really  the  unintended  consequence  of  institutional  activity.  Goals  and 
motivations  can  best  be  understood  in  the  context  of  organized  groups.  Role 
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theory  focuses  in  particular  on  the  interaction  between  the  perceptions  of 
officials  and  the  institutionalized  expectations  of  how  they  will  fulfill  their  role. 
Boyum  showed  that  a  link  existed  between  the  pace  of  litigation  and  the  self- 
defined  role  which  judges  had  concerning  the  importance  of  fulfilling  the 
administrative  or  management  functions  of  their  positions.  Cases  moved  more 
quickly  in  those  courts  where  judges  saw  their  function  as  facilitating  case 
management. 

Measuring  the  Pace  of  Litigation:  Survival  Analysis 

The  authors  note  that  a  primary  difficulty  in  coming  up  with  an  adequate 
analysis  of  the  causes  and  cures  for  delay  is  in  accurately  measuring  the  pace 
of  litigation.  It  is  difficult  to  properly  compare  and  contrast  different  types  of 
cases,  courts  and  jurisdictions.  The  authors  of  this  article  used  a  technique 
which  they  called  "survival  analysis".  Survival  analysis  is  a  mathematical 
technique  which  was  originally  designed  to  study  patients  with  severe 
illnesses.  It  examines  the  time  interval  separating  two  events.  The  authors 
claim  that  this  technique  permitted  them  to  accurately  identify  the  pace  of 
litigation  for  different  kinds  of  cases  and  courts  and  to  see  which  stages  of 
litigation  contributed  most  to  delay.  By  facilitating  a  more  accurate  analysis  of 
the  cause  of  delay,  the  technique  should  also  make  it  possible  to  come  up  with 
better  solutions  to  the  problem.  The  major  findings  of  their  study  were: 

No  Single  Problem  of  Delay 

There  is  no  single  national  problem  of  delay  in  the  courts.  Different 
courts  process  cases  at  different  speeds,  and  there  is  a  wide  variation  in  the 
norms  about  what  pace  of  litigation  is  appropriate. 

Inadequacy  of  the  local  Legal  Culture  Explanation 

The  local  legal  culture  theory  does  not  provide  an  adequate  explanation 
of  delay  it  merely  supplies  a  label  to  what  is  generally  accepted,  namely  that 
the  practices  and  attitudes  toward  the  court  process  of  lawyers  and  court 
personnel  play  a  significant  role  in  determining  the  pace  of  litigation  in  a 
particular  court.  The  article  questions  the  adequacy  of  the  local  legal  culture 
explanation  because  the  authors  found  that  there  were  differences  in  the 
survival  rates  of  cases  in  state  and  federal  courts  in  the  same  areas.  The 
authors  argue  that  the  local  legal  culture  in  a  jurisdiction  should  have 
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encompassed  both  the  state  and  federal  courts  in  that  area,  and  produced 
similar  survival  rates  in  both.  Instead,  differences  in  survival  rates  between 
state  and  federal  courts  in  the  same  districts  were  greater  than  differences 
among  groups  of  state  courts  or  groups  of  federal  courts. 

Kev  Characteristics  which  Might  Affect  Pace:  The  Impact  of  Case  Mix 

Are  there  certain  key  characteristics  which  might  affect  the  pace  of 
litigation.  For  example  it  is  commonly  assumed  that  the  pace  of  disposition  will 
be  affected  by  a  court  docket  comprised  of  either  time  consuming  cases  or 
especially  rapid  cases.  Flanders  in  his  study  took  issue  with  this  assumption. 
He  found  that  differences  in  disposition  times  were  not  associated  with  the 
concentration  of  fast  or  slow  cases.  Grossman's  study  comes  to  a  similar 
conclusion.  The  authors  found  no  observable  link  between  overall  disposition 
rates  of  different  courts  and  the  configuration  of  case  types.  The  article 
suggests  that  more  work  is  required  to  identify  the  cases  or  case  characteristics 
which  systematically  affect  the  speed  of  disposition. 

Models  of  Case  Termination 

More  research  is  required  to  investigate  the  relationship  between  time 
and  case  outcome.  It  is  commonly  assumed  in  the  literature  that  the  relative 
length  of  time  to  outcome  is  an  important  determinant  in  how  a  case  terminates. 
For  example  it  is  thought  that  if  litigants  perceive  that  they  will  have  to  wait  a 
long  time  before  the  case  comes  to  trial  they  may  reappraise  the  value  of 
settling  the  case.  Grossman  indicated  that  the  data  on  this  issue  was 
inconclusive. 

Grossman  had  thought  that  they  would  find  some  relationship  between 
the  mode  of  disposition  (i.e  trial,  settlement  or  alternative  dispute  resolution) 
and  overall  processing  time.  In  fact  no  clear  pattern  emerged. 

Discovery 

Does  permitting  extensive  discovery  lead  to  settlement?  It  is  commonly 
assumed  that  promoting  extensive  discovery  will  facilitate  settlement  for  two 
reasons:  (1)  The  parties  will  obtain  more  information  about  the  other  side’s 
case  and  be  able  to  better  evaluate  the  strength  and  weakness  of  their  own 
case;  and  (2)  Extensive  discovery  will  increase  the  cost  of  the  litigation  and 
promote  settlement  by  increasing  the  cost  of  taking  the  case  to  trial.  The  data 
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from  Grossman's  study  however  showed  that  the  higher  the  volume  of 
discovery  activity  the  slower  the  rate  of  termination  of  cases  in  a  particular 
court.  Nevertheless  the  authors  cautioned  against  drawing  any  quick 
conclusions.  They  pointed  out  that  extensive  discovery  may  play  a  useful  role 
in  complex  litigation.  In  these  situations  it  may  well  be  that  overall  the  case  is 
disposed  of  more  quickly  as  a  result  of  extensive  discovery. 

Lawyer's  Conference  Task  Force  on  Reduction  of  Litigation  Cost  and 
Delay 

Defeating  Deiav;  Developing  and  Implementing  a  Court  Delay  Reduction 

Program  (1986) 

This  is  a  handbook  prepared  by  the  American  Bar  Association.  It  sets  out 
a  step  by  step  analysis  of  how  a  jurisdiction  should  organize  itself  in  order  to 
defeat  delay.  It  is  based  upon  the  ABA's  Court  Delay  Reduction  Standards. 
Those  standards  provide  the  theoretical  background,  and  this  book  contains 
practical  advice  for  achieving  those  standards.  It  deals  with  the  following 
issues: 

1 .  How  to  study  the  problem  of  delay  in  a  particular  jurisdiction; 

2.  How  to  design  a  program  to  eliminate  the  problem  of  delay;  and 

3.  How  to  implement  the  delay  reduction  program. 

Studying  the  Problem  of  Delay 

This  book  begins  from  several  premises  (all  of  which  are  explained  more 
fully  in  the  ABA’s  Court  Delay  Reduction  Standards).  It  proposes  that  there  are 
techniques  which  can  be  used  to  cure  the  problem  of  backlog  and  prevent 
delay  in  the  future.  Those  techniques  are  all  based  upon  the  assumption  that 
the  court  and  not  lawyers,  must  control  the  pace  of  litigation.  However, 
although  there  are  general  rules  which  may  apply  to  all  jurisdictions,  each 
jurisdiction  must  be  studied  on  its  own  to  determine  the  specific  causes  of  delay 
in  that  jurisdiction. 

Therefore  the  first  step  in  organizing  to  defeat  delay  is  to  conduct  a  study 
to  determine  the  precise  causes  of  delay  in  the  jurisdiction.  Once  these 
causes  have  been  determined  steps  can  be  taken  to  design  and  implement  a 
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delay  reduction  program  specifically  geared  to  solving  the  problems  in  the 
jurisdiction  under  consideration. 

In  considering  the  question  of  how  to  how  to  study  the  problem  of  delay 
in  a  particular  jurisdiction  the  book  deals  with  the  following  issues: 

(a)  Developing  the  Design  Team:  Who  should  be  on  the  team  which 
will  be  studying  the  problem  of  delay  and  developing  a  strategy  for 
dealing  with  delay  (the  "design  team").  (The  book  suggests  that  it  should 
be  a  judge-led  bench-bar  organization); 

(b)  Developing  an  agenda  for  the  design  team; 

(c)  The  techniques  which  the  design  team  should  employ  in  order  to 
conduct  a  proper  analysis  of  all  aspects  of  the  problem  of  delay  in  the 
jurisdiction,  including: 

(i)  Methods  of  analyzing  the  court’s  caseload  in  order  to  identify 
the  magnitude  and  the  location  of  backlog  and  delay;  and 

(ii)  Techniques  for  determining  the  causes  of  delay; 

Designing  a  Program  to  Eliminate  the  Problem  of  Delay 

Once  the  design  team  has  completed  its  study  and  determined  the 
specific  causes  of  delay  in  that  jurisdiction,  it  will  be  in  a  position  to  design  a 
program  to  eliminate  the  impediments  to  the  prompt  processing  of  cases.  There 
are  a  variety  of  caseflow  management  and  delay  reduction  tools  to  choose 
from.  The  book  describes  these  techniques  and  indicates  the  situations  in 
which  they  may  be  helpful. 

In  determining  which  techniques  should  be  adopted,  the  book  suggests 
they  should  be  tested  against  two  criteria:  Does  the  technique  aid  the  court  in 
exercising  responsibility  for  the  cases?  Does  it  address  an  identified  cause  of 
delay? 

After  the  delay  reduction  program  has  been  designed,  the  team  should 
also  design  a  monitoring  system.  This  system  will  provide  the  court  with 
feedback  on  the  progress  of  cases.  It  will  also  provide  management  information 
about  the  progress  of  the  program  and  statistical  information. 

Implementing  a  Delay  Reduction  Program 


Once  the  design  team  has  established  its  goals,  analyzed  the  caseload 
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and  processing  system,  identified  the  causes  of  delay,  designed  a  delay 
reduction  program  and  developed  a  monitoring  system,  it  can  then  address  the 
issues  of  planning  for  implementation  of  a  delay  reduction  program,  and  the 
actual  implementation  of  that  program.  The  book  emphasizes  that  successful 
delay  reduction  programs  are  characterized  by  thorough  planning  of  the 
implementation  phase. 

Successful  implementation  requires  that  the  following  issues  be 
addressed  in  the  planning  stage: 

1.  Transitional  Planning:  Delay  reduction  programs  are  often  implemented 
in  courts  with  severe  backlog  problems.  Consequently  a  transition  plan  must 
be  developed  which  will  permit  the  court  to  move  from  the  present  problem  to 
the  ultimate  goal  in  incremental  but  fixed  stages.  The  transition  plan  should 
have  intermediate  goals,  and  an  ending  date. 

2.  Institutionalization:  A  successful  program  must  become  a  permanent 
feature  of  the  court  system.  The  delay  reduction  program  cannot  simply  be  a 
"crash  project",  since  that  will  only  lead  to  temporary  solutions.  Instead,  the 
program  must  become  "institutionalized".  This  requires  a  revision  of  the 
procedural  and  administrative  rules  under  which  the  court  operates,  and  may 
also  require  legislative  changes. 

3.  Administration:  On  the  day  set  for  implementing  the  delay  reduction 
plan,  the  system  participants  must  know  who  will  have  what  responsibilities, 
who  is  in  charge,  what  is  expected  from  them  and  when,  and  how  they  will  gain 
from  the  program.  All  this  must  be  planned  for  in  advance. 

4.  Tactics  of  Implementing  Change:  Successful  plans  include  methods  for 
modifying  the  attitudes  and  expectations  of  the  system  participants.  It  is 
necessary  therefore  to  plan  the  tactics  of  how  to  alter  the  expectations  of  the 
system  participants. 
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Legal  &  Constitutional  Committee  (Parliament  of  Australia) 

Preliminary  Report  on  Delays  in  the  Courts  and  Report  on  Overseas  Court 
Pelgys-  (1984) 

In  1984  the  Legal  and  Constitutional  Committee  of  the  Australian 
Parliament  prepared  two  reports  which  examined  delay  in  the  criminal  justice 
system  in  Victoria. 

The  first  report,  Preliminary  Report  on  Delays  in  Courts  outlines  the 
criminal  justice  system  in  Victoria  from  the  point  of  police  investigation  through 
to  disposition  by  the  courts.  The  report  examines  in  detail  the  roles  played  by 
the  participants  in  the  criminal  justice  system  including  the  police,  the  Forensic 
Science  Laboratory,  the  Crown  and  the  courts.  Although  the  report  does 
contain  a  number  of  recommendations,  for  the  most  part  it  identifies  problem 
areas  and  issues  requiring  further  study. 

The  purpose  of  the  second  report,  Report  on  Overseas  Court  Delays 
and  Remedies  is  to  canvass  problems  of  delay  in  other  jurisdictions;  to 
determine  the  means  by  which  those  jurisdictions  have  sought  to  overcome 
delays  in  the  courts  and  to  assess  the  efficacy  of  reforms  and  methods  as  they 
may  apply  to  Victoria.  The  jurisdictions  which  are  reviewed  are  the  United 
States,  Great  Britain  and  Canada. 

The  Overseas  Report  contains  a  fairly  comprehensive  overview  of  the 
thinking  as  well  as  the  reform  attempts  which  have  taken  place  in  those  three 
jurisdictions  concerning  the  problem  of  delay  in  the  criminal  justice  system. 
The  issues  canvassed  in  the  Report  include: 

-The  adverse  consequences  of  delay 

-Theories  about  the  causes  of  delay 

-Remedies  which  have  been  proposed  to  deal  with  delay  including: 
•Criminal  justice  standards 
-Pretrial  procedures 
-Preliminary  hearing  reforms 
-Jury  reform 

-Expediting  the  hearing  of  evidence  at  trial 
-Improving  court  administration 

-Remedies  which  create  alternative  procedures  and  specialized 
courts,  and 

-Remedies  aimed  at  keeping  cases  out  of  court. 
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As  with  the  first  Report,  the  Overseas  Report  is  largely  descriptive.  Its 
intent  appears  to  be  to  raise  issues  for  discussion  in  the  justice  system 
community.  Some  of  its  recommendation  include: 

Speedy  Trials 

1.  Soeedv  Trial  Legislation.  The  American  experience  has  been  that  such 
legislation  is  not  effective  unless  dear  indication  is  given  in  the  legislation  of 
the  grounds  upon  which  extensions  will  be  granted.  The  committee 
recommended  that  the  Australian  legislation  specify  that  extensions  will  be 
granted  in  "exceptional  circumstances  only"  and  leave  it  up  to  the  judiciary  to 
clarify  those  circumstances. 

2.  Sanctions  against  Lawyers.  The  committee  opposed  imposing  sanctions 
against  lawyers  who  fail  to  meet  the  standards  of  the  speedy  trial  legislation, 
unless  deliberate  or  unjustifiable  delay  is  found. 

3.  Dismissal  with  Prejudice.  Where  responsibility  for  delay  rests  with  the 
prosecutions  and  there  are  no  exceptional  circumstances  the  offence  should 
be  discharged  "with  prejudice".  This  would  bar  any  future  prosecution  for  the 
offence  or  any  lesser  offence  pertaining  to  the  same  set  of  facts.  Where  the 
defence  is  responsible  for  the  delay  it  may  be  appropriate  to  impose  sanction 
on  defence  counsel  without  prejudice  to  the  defendant. 

4.  Adjournments.  The  committee  recommended  that  consideration  be 
given  to  enacting  a  legislative  provision  to  control  the  use  of  adjournments. 
The  provision  should  require  the  showing  of  good  cause  and  limit  adjournments 
to  only  such  time  as  is  considered  necessary. 

Pretrial  Procedure 

The  committee  recommended  the  establishment  of  a  mechanism  for 
monitoring  the  operation  of  pretrial  hearings  under  the  auspices  of  the  Law 
Department  and  the  Law  Foundation  (a  body  chaired  by  the  Chief  Justice  of 
Victoria  which  carries  out  research  projects).  The  committee  noted  that  pretrial 
disclosure  and  discovery  existed  in  other  jurisdictions  but  wished  to  have 
further  submissions  on  this  subject  before  making  recommendations. 


-44- 


Court  Management 

The  committee  felt  that  some  of  the  initiatives  taken  in  other  jurisdictions 
relating  to  court  management  might  be  introduced  in  Victoria  and  but  wished  to 
receive  further  submissions  concerning  whether  the  powers  of  the  judiciary  in 
controlling  management  should  be  increased. 

Guiity  Pleas 

A  system  of  monitoring  guilty  pleas  should  be  established. 

Diverting  Offences  from  the  Criminal  Justice  System 

The  committee  noted  that  overseas  jurisdictions  had  successfully 
transferred  a  wide  variety  of  minor  offences  from  judicial  proceedings  to 
administrative  procedures.  This  decreases  the  flow  of  minor  matters  through 
the  court  system  thus  enabling  the  court  time  to  be  spent  on  more  serious 
offences.  The  committee  recommended  that  studies  be  undertaken  to 
determine  the  feasibility  of  following  the  same  course  in  Victoria.  However  the 
committee  recommended  against  introducing  any  major  diversionary  programs 
without  further  investigation. 
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H.  Levitt 

A  Simple  Solution  to  Judicial  Gridllock  (1988) 

This  article  outlines  a  backlog  reduction  program  undertaken  in  the 
Detroit  Third  Circuit  Court.  That  court  had  been  burdened  by  a  persistent 
backlog  of  about  1,200  cases.  All  had  been  scheduled  for  trial  at  least  once, 
had  resisted  mediation  and  other  settlement  efforts  and  all  had  been  adjourned 
because  of  the  inability  of  the  circuit  trial  judges  to  reach  those  cases  on  the 
trial  day.  Every  case  was  over  30  months  old.  Many  had  been  awaiting  trials 
for  several  years. 

Obtaining  Help  from  District  Court  Judges 

In  addition  to  circuit  courts,  Detroit  has  district  courts  which  hear  cases 
valued  at  less  than  $10,000.  Many  of  these  district  court  judges  had  circuit 
court  experience  because  they  had  participated  in  the  past  in  "crash 
programs"  aimed  at  reducing  circuit  court  backlogs.  In  those  earlier  crash 
programs  the  district  court  judges  had  to  leave  their  own  courts  and  hear  the 
cases  in  the  circuit  court.  The  circuit  court’s  quarters  were  crowded  and  cases 
were  therefore  often  heard  in  makeshift  courts.  In  addition  entire  staffs  had  to 
be  assembled  at  taxpayers’  expense.  The  novel  aspect  of  the  backlog 
reduction  program  described  in  this  article  is  that  the  backlogged  cases  were 
taken  to  the  district  courts  rather  than  bringing  the  district  court  judges  to  the 
circuit  court. 

Settlement  Conferences  and  Firm  Trial  Dates 

Settlement  conferences  were  conducted  for  nearly  all  the  1,200  cases. 
Although  all  those  cases  had  had  settlement  discussions  in  the  past,  the  new 
ones  were  different  because  of  the  promise  of  an  immediate  trial  if  the  case 
didn't  settle.  Cases  were  scheduled  four  days  a  week  with  up  to  75 
conferences  per  week.  A  high  proportion  of  those  cases  settled  once  the 
lawyers  appreciated  that  this  time  the  trial  date  would  be  a  firm  one. 

Trials 


Many  of  the  cases  which  went  on  to  trial  were  heard  by  district  court 
judges  in  the  district  courts.  Voir  dires  were  held  before  the  circuit  court  judges 
on  a  Friday  before  the  trial  was  set  to  begin,  in  order  to  choose  prospective 
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jurors.  The  selected  jury  would  then  be  told  to  report  on  Monday  morning  at  a 
particular  district  court. 
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R.  Lipscher 

Court  Rules  Have  Limits;  How  New  Jersey’s  Speedy  Trial  Program  Is 

Meeting  with  Success  (1984) 

This  article  describes  the  steps  that  were  taken  to  reduce  delay  under 
New  Jersey’s  Speedy  Criminal  Trial  Program.  The  statewide  program  began  in 
1981. 

Initial  Decisions 

1.  New  Jersey  decided  not  to  increase  the  justice  system's  resources  (i.e. 
judges,  prosecutors,  court  personnel  etc.)  without  first  testing  the  limits  of 
existing  resources. 

2.  The  program  worked  simultaneously  on  (1)  backlog  reduction  and  (2) 
ensuring  that  new  cases  proceeded  expeditiously. 

3.  The  judiciary  made  efforts  to  ensure  that  prosecutors  and  public 
defenders  would  cooperate.  They  were  involved  in  policy  decisions  both  at 
the  state  and  local  levels. 

Demonstration  Projects 

The  first  step  in  changing  the  local  legal  culture  was  to  demonstrate  that 
criminal  case  processing  time  could  be  reduced  since  many  participants  in  the 
justice  system  believed  that  additional  resources  were  the  only  answer.  Case 
management  techniques  were  tested  in  a  few  demonstration  projects.  The 
success  of  these  programs  showed  pessimists  that  if  the  attitude  and  energies 
of  the  criminal  justice  personnel  could  be  directed  to  delay  reduction, 
significant  results  could  be  achieved  without  more  money,  legislation  or  rule 
changes. 

Consensus  Building 

At  the  same  time  as  the  demonstration  projects  were  being  carried  out,  a 
statewide  conference  of  judges,  lawyers  and  government  officials  was  held 
dedicated  exclusively  to  speedy  trial.  Statewide  planning  committees  met 
before  this  conference  to  prepare  recommendations  for  the  program. 
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Local  Planning 

The  most  crucial  step  was  to  translate  this  general  consensus  into  a 
statewide  action  program.  The  supreme  court  set  up  a  structure  for  groups  of 
local  judges,  prosecutors  and  defence  counsel  to  work  together  on  a 
systematic  examination  of  their  procedures  and  informal  understandings  to 
achieve  statewide  goals.  The  structure  of  these  local  planning  groups  was 
consistent  throughout  the  state.  However  within  this  framework  there  was  a 
substantial  opportunity  for  the  local  groups  to  develop  their  own  solutions  so 
that  they  did  not  feel  constrained.  The  emphasis  was  on  local  problem  solving 
and  innovation.  Ultimately  these  groups  prepared  and  submitted  their  own 
speedy  trial  plans  to  the  supreme  court  for  approval. 

Rule  Changes 

Only  two  changes  were  made  in  the  court  rules:  (1)  mandatory  in-court 
arraignment  and  (2)  predisposition  conferences.  These  rules  gave  judges 
additional  control  over  the  criminal  process  at  its  beginning  and  prior  to  trial. 
The  intention  was  that  these  two  events  be  used  as  mechanisms  for  case 
management  and  judicial  oversight. 

First  Year  Results 

The  local  plans  were  implemented  and  assisted  by  statewide  technical 
assistance  from  the  Administrative  Office  of  the  Courts.  Some  serious  problems 
did  arise.  However  by  the  end  of  the  first  year  the  median  disposition  time  had 
dropped  from  twelve  months  to  seven. 
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Barry  Mahoney  et  al. 

Changing  Times  in  Trial  Courts  (1 988) 

Nature  of  the  Study 

This  report  presents  the  findings  of  a  three-year  study  of  case 
processing  times  in  18  general  jurisdiction  trial  courts  located  in  urban  areas 
across  the  United  States.  The  research  builds  directly  upon  earlier  studies 
such  as  those  conducted  by  Flanders  (1977),  Church  (1978),  Sipes  (1980) 
and  others  and  analyses  changes  which  have  taken  place  in  the  1976-85 
period.  This  study  has  two  aims:  (1)  developing  a  base  of  current  knowledge 
about  the  problem  of  trial  court  delay  and  (2)  using  that  knowledge  to  develop 
ways  to  address  the  problem  of  delay  effectively. 

The  18  courts  which  were  studied  were  not  chosen  at  random.  Because 
the  authors  of  the  report  are  particularly  interested  in  understanding  the 
dynamics  of  delay  reduction  efforts  over  time,  they  deliberately  selected  courts 
that  had  been  the  subject  of  a  prior  empirical  study  of  case  processing  times, 
and/or  courts  that  have  themselves  undertaken  a  significant  delay  reduction 
effort  within  the  past  decade  or  which  are  located  in  a  state  in  which  a 
statewide  delay-reduction  program  has  ben  mounted  during  this  period. 

Key  Findings  of  the  Study 

The  key  findings  of  this  study  are: 

1 .  Trial  court  delay  is  not  inevitable. 

2.  Where  backlogs  and  delays  exist,  it  is  possible  to  reduce  them 
significantly. 

3.  While  there  is  no  single  model  for  effective  caseflow  management  and 
delay  reduction,  the  courts  that  have  been  most  effective  in  reducing  and 
preventing  delay  seem  to  share  a  number  of  characteristics:  Strong 
leadership,  clear  goals,  timely  and  accurate  information  about  caseloads, 
effective  communication  mechanisms,  and  use  of  a  few  relatively  simple  case 
management  techniques. 

4.  The  "local  legal  culture"  (i.e.  the  subjective  elements  of  the  practice  of 
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law  such  as  the  informal  norms,  expectations  and  behaviour  of  judges  and 
lawyers),  is  an  important  aspect  of  the  pace  of  litigation  in  any  trial  court,  and 
can  be  changed. 

A.  Ihe_Bace  of  Litigation  in  Urban  Courts:  The  Current  Picture 

The  first  objective  of  the  study  was  to  provide  an  accurate  picture  of  the 
current  pace  of  litigation  in  civil  and  criminal  urban  trial  courts  and  to 
understand  what  factors  contributed  to  that  pace  and  to  the  variations  which 
exist  among  different  courts.  The  study  measured  the  case  processing  times  in 
the  18  courts  and  found  a  wide  variability.  In  civil  cases,  the  slowest  courts 
took  more  than  twice  as  long  to  deal  with  their  cases  as  the  fastest  courts.  The 
variations  were  even  greater  on  the  criminal  side.  To  understand  the  reasons 
for  this  wide  disparity,  the  civil  and  criminal  case  processing  times  were 
examined  in  light  of  a  number  of  structural,  procedural  and  attitudinal  variables 

(i)  The  Impact  of  Structural  Factors  on  the  Pace  of  Litigation 

Prior  to  the  1970's  it  was  thought  that  delay  could  be  reduced  by  making 
certain  structural  changes  to  the  court  system.  Suggestions  for  reform  focused 
on  the  need  for  more  resources,  reduced  workloads  and/or  more  efficacious 
court  procedures.  These  theories  have  been  referred  to  by  Church  as  the  "old 
conventional  wisdom".  Beginning  with  the  studies  of  Flanders  and  Church 
researchers  began  to  believe  that  the  problem  of  delay  was  more  complex  and 
that  a  broader  vision  was  necessary  in  order  to  understand  and  cure  the 
problem  of  delay.  The  new  theories  of  court  delay  (the  "new  conventional 
wisdom")  do  not  reject  the  idea  that  resources,  workloads  and  formal  rules  can 
significantly  affect  the  pace  of  litigation,  but  they  emphasize  that  these  factors 
operate  through  complex  systems  of  practitioner  attitudes  and  practices.  The 
new  conventional  wisdom  considers  this  "local  legal  culture"  to  be  as 
important  as  the  formal  structural  and  procedural  factors  in  understanding  the 
problem  of  delay  and  developing  solutions. 

The  early  studies  conducted  by  the  new  theorists  cast  doubts  upon  the 
effectiveness  of  attempting  to  cure  delay  through  structural  and  procedural 
changes.  Mahoney’s  study  confirmed  many  of  these  early  conclusions.  He 
found  that  the  following  structural  factors  did  noi  have  a  major  impact  upon 
case  processing  times: 
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1.  Size  of  Court:  There  seems  to  be  no  relationship  between  size 
(whether  measured  in  terms  of  the  jurisdiction's  population,  the  total  number  of 
judges  on  the  court,  or  the  number  of  judges  assigned  to  hear  cases)  and  the 
speed  with  which  cases  are  handled  in  the  jurisdiction. 

2.  Caseload  Mix:  The  study  considered  whether  some  courts  were  slower 
because  their  caseload  included  a  large  number  of  serious  or  complex  cases. 
In  the  criminal  context  it  was  found  that  there  is  little  relationship  between  the 
seriousness  of  the  caseload  and  the  median  time  to  disposition.  On  the  civil 
side  however,  the  data  on  caseload  composition  was  inconclusive. 

3.  Trials  and  Trial  Rates:  The  old  conventional  wisdom  was  that  courts 
could  dispose  of  more  cases  and  deal  with  them  more  quickly,  if  the  number  of 
trials  could  be  minimized.  The  findings  of  this  study  however  raised  doubts 
about  the  proposition  that  high  trial  rates  lead  to  longer  case  processing  times. 
For  example  three  courts  with  relatively  high  criminal  jury  trial  rates  were 
among  the  fastest  courts  in  the  study.  On  the  other  hand  courts  with  law  jury 
trial  rates  included  some  that  were  fast  and  some  that  were  comparatively  slow 

4.  Case  Volume  and  Backlogs:  The  data  gathered  in  the  research 
challenges  the  validity  of  the  commonly  held  assumption  that  inadequate 
judicial  resources  in  relation  to  workload  is  the  primary  cause  of  delay.  The 
study  found  there  is  no  relationship  between  the  pace  of  litigation  and  either  the 
annual  filings  per  judge  or  cases  pending  per  judge.  Some  fast  courts  had  light 
per-judge  caseloads  but  others  had  heavy  ones.  Similar  wide  variations  were 
found  among  the  slower  courts.  The  data  therefore  appears  to  refute  the 
notions  that  problems  can  be  cured  simply  by  adding  more  judges. 

5.  Charging  Process  (Criminal:  Generally  jurisdictions  that  use  a  grand 
jury  process  to  charge  a  defendant  with  a  felony  by  indictment  take  longer  to 
handle  their  felony  caseloads  than  do  jurisdictions  where  the  charging  process 
is  based  on  the  filing  of  an  information  by  the  prosecutor.  However  there  are 
exceptions.  The  study  therefore  concluded  that  the  important  factor  was  not  so 
much  the  type  of  system  used  (i.e.  information  versus  indictment)  but  rather  the 
way  in  which  any  type  of  charging  system  is  run. 

6.  Case  Processing  Time  Standards:  Time  standards  are  statements  of 
court  or  court  system  goals  for  managing  total  caseloads  -e.g.  disposition  of  all 
felony  cases  within  180  days  of  arrest.  The  setting  of  time  standards  is  a 
relatively  recent  phenomenon  and  the  data  therefore  is  not  conclusive.  The 
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limited  experience  to  date  indicates  that  time  standards  by  themselves  cannot 
cure  the  problem  of  delay,  but  they  can  be  an  important  part  of  an  overall 
program  to  reduce  or  prevent  delay. 

7.  Alternative  Dispute  Resolution  Programs:  A  growing  number  of  courts 
have  adopted  mandatory  ADR  programs.  The  data  indicates  that  an  ADR 
program  will  not  in  and  of  itself  turn  a  slow  court  into  a  fast  one.  This  does  not 
however  mean  that  ADR  has  no  effect  on  reducing  delay.  Court  annexed 
programs  can  be  useful  components  of  an  overall  delay  reduction  or 
prevention  effort  provided  that  other  elements  of  case  management  are  present. 

(ii)  The  Impact  of  Caseflow  Management  Practices  and  Practitioner 

Attitudes  and  Expectations  on  the  Pace  of  Litigation 

1 .  Calendarinq/Case  Assignment  Systems:  There  are  two  approaches  to 
the  assignment  of  work  in  multi-judge  courts:  the  individual  calendar  system 
and  the  master  calendar.  In  addition  many  courts  use  combinations  of  these 
two  systems.  The  Church  study  found  no  strong  correlation  between  criminal 
case  processing  and  the  type  of  calendaring  system  used.  By  contrast,  civil 
courts  using  the  individual  calendar  system  were  substantially  faster  than 
courts  using  the  master  calendar  system.  Mahoney’s  study  confirmed  these 
findings. 

2.  Point  of  Judicial  Intervention  in  Civil  Cases:  Although  Mahoney  found 
that  the  fastest  civil  courts  used  an  individual  calendar,  he  is  reluctant  to 
conclude  that  an  individual  calendar  system  will  consistently  produce  faster 
civil  case  processing.  He  believes  that  the  differences  in  civil  case  processing 
time  between  the  individual  and  master  calendar  systems  may  have  less  to  do 
with  the  type  of  calendar  system  than  with  the  point  at  which  the  court  (or 
individual  judge)  becomes  involved  in  monitoring  and  managing  the  progress 
of  cases.  In  courts  using  the  individual  calendar  system  judges  become 
involved  in  case  management  at  an  earlier  stage  than  in  courts  using  a  master 
calendar  system. 

In  other  words  the  particular  type  of  calendaring  or  case  assignment 
system  is  less  important  that  how  the  system  actually  works  in  practice.  The 
stage  in  the  process  at  which  the  court  becomes  involved  is  the  critical  factor  - 
the  earlier  the  better  if  the  court  is  concerned  with  minimizing  delays. 
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The  type  of  managerial  activities  which  can  be  undertaken  in  the  early 
stages  vary  widely  by  type  of  case  and  by  individual  judge.  There  are 
however  a  few  minimum  functions  that  might  be  noted.  There  should  be  an 
initial  screening  of  cases  including,  a  check  to  see  whether  a  statement  of 
defence  has  been  filed  (if  not  a  default  judgement  may  be  in  order),  an 
assessment  of  the  complexity  of  the  case  based  on  the  nature  of  the  claims  and 
defenses,  and  a  determination  about  the  case's  eligibility  for  referral  to  an 
alternative  dispute  resolution  program.  The  initial  screening  may  also  involve  a 
conference  with  the  lawyers  to  set  a  schedule  for  future  events  in  the  case.  At 
the  scheduling  conference  discovery  issues  can  be  reviewed,  schedules  can 
be  agreed  upon  for  completion  of  discover  and  a  trial  date  can  be  set. 

3.  Early  Control  in  Criminal  Cases:  Mahoney  notes  that  a  number  of  the 
courts  he  studied  provide  good  models  for  effective  caseflow  management. 
Again  each  jurisdiction  has  organized  its  criminal  case  processing  system 
somewhat  differently  but  each  has  placed  heavy  emphasis  on  effective  early 
decisionmaking.  The  prosecutor’s  office  in  each  jurisdiction  is  organized  to 
enable  early  screening  of  incoming  cases  (to  determine  which  should  be 
prosecuted  and  felonies  and  what  evidence  will  be  essential),  rapid  action  to 
obtain  an  indictment  once  the  decision  to  prosecute  as  a  felony  has  been 
made,  and  a  disclosure  policy  that  allows  the  defence  to  know  the 
prosecution’s  case  at  an  early  stage.  Efficient  notification  to  the  defendant  and 
the  court  about  the  filing  of  an  indictment  or  information  makes  it  possible  for  the 
court  to  take  early  control  of  the  case. 

4.  Case  Scheduling  and  Adjournment  Policies:  The  study  found  that  the 
faster  courts  set  early  trial  dates  and  had  a  high  percentage  of  trials  starting  on 
or  near  the  scheduled  trial  date.  In  the  slow  courts  a  very  low  percentage  of 
the  trials  were  held  on  time.  Mahoney  states  that  this  data  is  consistent  with  the 
notion  that  a  court's  capacity  to  ensure  a  firm  trial  date  is  an  important  element 
of  effective  caseflow  management.  Setting  an  early  trial  date  is  only  effective  if 
lawyers  know  that  the  court  is  serious  about  holding  the  trial  on  or  near  the 
scheduled  date.  Among  the  techniques  which  can  be  used  are  holding  an 
initial  scheduling  conference  and  perhaps  a  final  pretrial  conference. 

5.  Information  Systems  and  Monitoring  Practices:  Most  of  the  courts  in  the 
study  had  developed  systems  to  provide  them  with  information  about  the  pace 
of  litigation.  However  the  faster  civil  courts  collected  information  necessary  for 
effective  caseflow  management  on  a  more  regular  basis  than  the  slower  courts. 
For  example  information  of  pending  cases  was  collected  on  a  monthly  basis. 
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(On  the  criminal  side  however  no  clear  pattern  emerged.) 

The  use  which  is  made  of  the  information  is  also  a  critical  factor.  The 
information  can  be  used  to  identify  problem  areas  and  to  devise  solutions  to 
those  problems.  All  the  faster  courts  used  the  information  collected  as  a  key 
tool  in  on-going  management. 

6.  Practitioner  Attitudes  and  Expectations:  The  study  found  some  support 
for  the  theory  that  the  local  legal  culture  has  an  impact  on  case  processing 
times.  The  study  found  significant  differences  between  the  fast  and  slow  courts 
with  respect  to  attitudes,  expectations  and  behaviour  patterns.  It  appeared  that 
these  differences  were  related  to  differences  in  the  pace  of  litigation  in  those 
courts.  There  was  better  bench-bar  communication,  greater  concern  about 
delay,  and  less  resistance  to  court  efforts  to  manage  caseflow  in  the  faster 
courts. 

B.  The  Dynamics  of  the  Change  Process 

The  second  major  purpose  of  the  study  was  to  use  the  data  which  had 
been  collected  to  develop  an  understanding  of  the  process  of  change  in  the 
courts  and  the  elements  necessary  to  organize  a  broad-scale  attack  on  the 
problem  of  delay. 

The  publication  of  Church's  study  in  1978  challenged  the  existing 
thinking  about  court  delay  and  focused  attention  upon  a  new  set  of  factors 
which  previously  had  not  been  given  much  attention:  the  informal  norms, 
expectations  and  practices  of  the  judges,  lawyers  and  court  personnel  in  every 
local  court.  Church  found  that  the  faster  courts  tended  to  be  courts  in  which  the 
attitudes  and  concerns  of  the  legal  community  supported  a  speedy  pace  of 
litigation.  Slower  courts  did  not  regard  the  existing  pace  of  litigation  to  be  a 
significant  problem.  Church's  principal  recommendation  therefore  was  that 
courts  should  institute  case  management  systems  that  would  enable  them  to 
monitor  and  control  the  progress  of  individual  cases  from  filing  to  disposition 
and,  through  the  adoption  of  sound  adjournment  and  trial  setting  policies, 
create  an  expectation  that  the  trial  would  commence  of  the  scheduled  date 
unless  there  were  exceptional  circumstances.  In  order  for  the  system  to  work, 
the  concern  and  commitment  of  judges  would  be  essential. 

As  a  result  of  Church’s  study  significant  efforts  have  been  made  at  the 
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national,  state  and  local  levels,  to  reduce  delay  based  upon  the  insights  and 
recommendations  of  that  study.  Because  the  theory  of  case  management 
requires  it  to  be  responsive  to  local  unique  factors,  the  methods  and  programs 
undertaken  to  reduce  delay  differ  from  one  jurisdiction  to  another.  In  the 
second  half  of  the  book  Mahoney  provides  detailed  and  specific  case  studies 
of  a  variety  of  delay  reduction  programs  which  were  implemented  in  a  number 
of  jurisdictions.  These  programs  varied  considerably  in  scope  and  in  the 
degree  of  success  which  they  achieved. 

Despite  the  diversity  that  exists  with  respect  to  specific  techniques  and 
approaches  used  in  the  successful  courts,  Mahoney  found  some  common 
themes  which  may  serve  as  a  basis  for  developing  future  programs  aimed  at 
preventing  and  reducing  delay: 

1.  Leadership:  Most  of  the  successful  courts  had  the  benefit  of  leadership 
a  chief  judge  with  the  vision,  persistence  personality  and  political  skills 
necessary  to  develop  broad  support  for  court  delay  reduction  policies  and 
programs.  The  trial  court  administrator  also  played  a  key  leadership  role. 

2.  Time  Standards:  Time  standards  provide  a  benchmark  against  which 
one  can  measure  whether  the  pace  of  litigation  is  reasonable.  Mahoney 
suggests  that  in  addition  they  may  also  have  a  motivational  value.  Interviews 
also  showed  that  time  standards  were  taken  seriously  even  if  no  sanctions 
were  imposed  when  the  standards  were  not  met. 

3.  Information:  Information  systems  varied  from  court  to  court.  However  in 
all  successful  courts  management  information  was  collected  and  used  by  the 
leadership  of  the  court  to  monitor  case  processing  time  and  identify  problems 
before  they  become  crises. 

4.  Communication:  There  must  be  good  communication  and  broad 
consultation  both  within  the  court  and  between  the  court  and  state  level 
leaders,  the  private  bar  and  key  institutional  actors  such  as  the  prosecutor  and 
public  defender. 

5.  Caseflow  Management  Procedures:  Although  specific  techniques  vary 
considerably  the  basic  caseflow  management  concepts  followed  by  the  faster 
civil  courts  are:  early  control,  on-going  monitoring,  a  structured  process  to 
ensure  early  discovery  and  negotiation  between  prepared  lawyers  and  a 
capacity  to  hold  trials  on  the  scheduled  date.  The  same  factors  are  relevant  to 
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criminal  courts  but  they  are  applied  differently.  A  major  difference  is  the 
presence  of  an  institutional  litigant,  the  prosecutor's  office,  which  can  and  often 
does  substantially  control  the  pace  of  case  processing.  The  jurisdictions 
which  are  most  effective  in  handling  criminal  cases  are  those  in  which  both  the 
court  and  the  prosecutor's  office  are  committed  to  speedy  disposition  and  work 
cooperatively  to  implement  caseflow  management  techniques. 

6.  Judicial  Responsibility  and  Commitment:  Judicial  commitment  is  a  key 
element  in  successful  courts.  It  can  manifest  itself  in  the  following  ways:  (1)  a 
shared  belief  on  the  part  of  the  judges  that  the  court  has  the  responsibility  for 
ensuring  an  expeditious  pace  of  litigation;  (2)  the  adoption  by  the  court  of 
procedures  and  techniques  which  focus  the  judges’  attention  on  the  age  and 
status  of  cases;  and  (3)  the  commitment  is  translated  into  action  when  the 
judges  hold  lawyers  to  schedules  previously  set. 

7.  Administrative  Involvement:  In  addition  to  judicial  commitment  there  must 
be  an  involvement  of  all  levels  of  the  court  staff  to  delay  reduction.  Courts 
which  have  successfully  implemented  delay  reduction  programs  are 
characterized  by  a  staff  which  are  aware  of  the  court's  case  processing  goals 
and  are  actively  involved  in  achieving  them. 

8.  Education  and  Training:  Training  is  essential  to  familiarize  judges,  staff 
members  and  members  of  the  bar  with  the  purposes  and  fundamental  concepts 
of  caseflow  management  and  with  specific  details  and  techniques  for  effective 
case  management. 

9.  Mechanisms  for  Accountability:  Successful  caseload  management 
depends  upon  someone  being  responsible  for  their  management.  One  step  to 
developing  accountability  is  to  fix  responsibility  for  caseload  management 
upon  individual  judges.  However  non-judicial  staff  members  and  "outsiders" 
(such  as  a  state  court  administrator's  office,  or  an  independent  evaluator  of  the 
program),  may  also  have  responsibilities  in  this  area.  In  order  for  all  these 
parties  to  be  accountable  it  is  essential  to  develop  goals  which  they  are 
expected  to  achieve  or  minimum  standards  of  performance.  The  roles  and 
responsibilities  of  the  administrative  staff  and  outsiders  should  be  clearly 
defined. 

10.  Backlog  Reduction/lnventorv  Control 
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Delay  reduction  cannot  focus  only  on  effectively  dealing  with  new 
cases.  The  elimination  of  a  backlog  of  cases  which  has  built  up  on  the  court's 
docket  is  just  as  important.  Initially  a  delay  reduction  program  must  operate  on 
two  levels:  reducing  the  existing  backlog  and  ensuring  than  new  cases  are 
processed  expeditiously.  In  the  short  run,  until  the  backlog  is  eliminated,  this 
means  that  the  court  will  be  disposing  of  far  more  cases  than  it  takes  in. 
Temporary  additional  resources  may  be  necessary  to  address  the  backlog 
problem.  However  unless  there  is  a  major  long-term  upward  trend  in  workload, 
there  should  not  be  any  need  for  additional  resources  on  a  permanent  basis. 
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B.  Mahoney  and  D.  Sipes 

Toward  Better  Management  of  Criminal  Litigation  (1988) 

The  article  is  based  on  two  studies  carried  out  by  the  authors  which 
focussed  on  different  aspects  of  case  processing  time  in  general  jurisdiction 
trial  courts.  Mahoney's  study  (Changing  Times  in  Trial  Courts^  examined  the 
overall  pace  of  litigation  in  18  trial  courts.  Sipes'  study  (On  Trial:  The  Length  of 
Civil  and  Criminal  Trials)  dealt  with  the  time  required  to  conduct  trials  in  nine 
jurisdictions.  This  article  outlines  their  findings  on  the  range  of  variation  across 
courts  in  the  time  required  to  handle  felony  cases  and  to  conduct  trials.  The 
authors  then  suggest  specific  practices  and  techniques  to  streamline  both  the 
pre-trial  process  and  the  conduct  of  trials. 

The  Pace  of  Litigation 

Mahoney’s  study  found  that  wide  variations  existed  in  the  pace  of 
litigation  in  the  urban  trial  courts  examined.  In  order  to  determine  why  some 
jurisdictions  handled  their  felony  caseloads  so  much  more  expeditiously  than 
others  the  authors  first  analysed  case  processing  times  in  light  of  structural 
factors  which  have  traditionally  been  thought  to  affect  the  pace  of  litigation:  The 
size  of  the  jurisdiction,  workload,  caseload  composition,  trial  rates,  charging 
systems  and  calendaring  systems. 

The  study  concluded  that  although  these  structural  factors  are  not 
irrelevant,  they  are  not  the  primary  determinants  of  case  processing  time.  The 
study  further  found  that  jurisdictions  which  had  incorporated  some  of  the  basic 
elements  of  caseflow  management  were  successful  in  reducing  felony  case 
processing  times.  The  authors  also  found  that  in  addition  to  the  adoption  of 
these  techniques,  important  roles  were  played  by  other  participants  in  the 
criminal  justice  system  particularly  the  prosecutor.  Finally,  the  research 
suggested  that  there  are  important  interrelationships  between  effective 
management  of  the  pretrial  stages  of  litigation  and  effective  conduct  of  trials  in 
cases  which  go  the  full  route. 

Length  of  Felony  Trials 

Sipes'  study  found  that  the  nine  courts  varied  widely  in  the  time  they 
require  to  conduct  felony  trials.  The  study  suggest  various  reasons  for  these 
differences. 
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1.  Caseload  Composition 

Serious  felony  charges  involve  longer  trials.  Two  of  the  courts  with  the 
longest  trial  times  had  caseloads  which  included  the  greatest  proportion  of 
serious  cases.  Nevertheless  the  study  concluded  that  this  was  only  a  partial 
explanation. 

2.  Caseload  Complexity 

There  is  a  strong  correlation  between  overall  trial  time  and  the  number  of 
witnesses,  the  length  of  their  testimony  and  the  number  of  exhibits. 

3.  Jury  Selection 

The  jury  selection  process  differed  in  the  various  courts.  Some  permitted 
full  voir  dires  to  be  conducted  by  both  the  judge  and  the  lawyers  while  others 
limited  the  scope  of  the  voir  dire  in  a  variety  of  ways.  The  courts  which 
adopted  the  lengthiest  jury  selection  mechanisms  had  the  longest  trials. 

4.  Judge's  Trial  Management  Practices 

Lawyers  in  all  jurisdictions  claimed  that  the  length  of  trials  was  affected 

by  the  extent  to  which  a  judge  controlled  the  trial,  particularly  the  voir  dire. 
Other  factors  were  the  extent  to  which  the  judge  permitted  other  business  to 
interrupt  a  trial,  the  judge's  work  habits  and  the  judge's  knowledge  of  the  law. 

5.  Lawyers  Competence 

Judges  had  differing  views  on  the  effect  of  a  lawyer's  style  and 
experience  on  the  length  of  a  trial.  Some  indicated  that  experienced  lawyers 
got  to  the  point  quickly  and  had  expeditious  trials.  Others  said  that  seasoned 
criminal  lawyers  were  more  likely  to  prolong  trials  with  detailed  cross- 
examination  and  other  techniques  aimed  at  producing  a  reasonable  doubt  in 
the  minds  of  jurors. 

Techniques  of  Management 


As  a  result  of  the  findings  of  these  two  studies  the  authors  claim  that 
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there  is  now  clear  evidence  that  sound  management  can  affect  the 
expeditiousness  with  which  cases  are  handled  and  the  participants’ 
perceptions  of  fairness.  They  then  suggest  a  number  of  techniques  that  may 
help  felony  courts  improve  the  management  of  both  individual  cases  and 
overall  caseloads  from  filing  through  disposition. 


1.  Early  Screening  and  Charge  Decisionmaking  bv  Prosecution 

The  quality  and  efficiency  of  prosecutorial  case  management 
particularly  in  the  initial  post-arrest  stages  of  a  case  can  have  a  significant 
impact  on  the  pace  of  litigation.  In  several  jurisdictions  studied  the  prosecutor's 
office  was  organized  to  provide  for  rapid  post-arrest  screening  of  case  in  which 
the  police  have  charged  a  defendant  with  a  felony.  When  the  case  does  not 
warrant  prosecution  as  a  felony  the  police  may  be  asked  to  obtain  additional 
evidence  or  the  charges  may  be  reduced  or  dropped  altogether.  With  good 
post-arrest  screening  it  is  possible  for  felony  cases  to  move  rapidly  to  the  upper 
court. 

2.  Early  appointment  of  Defence  Counsel 

Effective  mechanisms  must  be  developed  for  appointing  defence 
counsel  promptly  and  providing  for  continuity  of  representation. 

3.  Early  Disclosure 

Some  jurisdictions  operate  on  a  full  disclosure  or  "open  file"  basis  with 
respect  to  virtually  all  of  their  felony  cases.  The  sooner  disclosure  is  made  the 
sooner  everyone  can  focus  on  the  substance  of  the  case. 

4.  Short  Scheduling 

With  Sawyers  on  both  sides  having  access  to  the  evidence  in  the  case  at 
an  early  point,  it  is  possible  to  schedule  the  case  events  at  relatively  short 
intervals.  If  the  defendant  pleads  not  guilty  at  the  arraignment,  a  pretrial 
conference  should  be  held  within  a  week  and  a  scheduling  conference  should 
be  held  shortly  two  weeks  later.  The  pretrial  provides  an  opportunity  for  both 
sides  to  review  the  facts  of  the  case  and  begin  discussion  of  a  plea,  dismissal 
or  other  non-trial  disposition.  At  the  scheduling  conference  any  remaining 
discovery  problems  are  resolved  and  dates  are  set  for  motion  hearings  and 
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trial. 

5.  Early  Resolution  of  Motions 

Early  resolution  of  motions  will  narrow  the  areas  of  dispute  and 
uncertainty  with  respect  to  critical  issues  affecting  trial  tactics.  As  a  result 
discussions  about  pleas  or  other  non-trial  dispositions  may  prove  to  be  more 
productive,  since  both  sides  will  have  a  better  ideal  of  the  outcome  of  the  trial. 
In  addition  if  the  case  goes  to  trial  there  will  be  fewer  motions  to  disrupt  the 
continuity  or  momentum  of  the  trial.  Early  motions  can  only  occur  in  a  system 
where  defence  counsel  is  appointed  early  and  there  is  prompt  disclosure  of  the 
prosecution's  case. 

6.  Firm  Trial  Dates 

Several  methods  can  be  used  to  try  and  ensure  that  trials  take  place 
when  scheduled.  One  jurisdiction  with  a  good  record  consistently  adhered  to 
a  "plea  cut-off"  policy  by  the  prosecutor  and  no  oversetting  of  trial  dates  by  the 
court. 

7.  Judicial  Involvement  in  Jury  Selection 

Jury  selection  was  completed  much  more  quickly  in  those  jurisdictions 
where  there  was  clear  authority  for  judicial  involvement  in  the  voir  dire  process 
as  compared  to  the  jurisdictions  where  there  were  no  limits  on  the  time  lawyers 
could  take  to  question  prospective  jurors. 

6.  Continuous  Trials 

The  data  indicated  that  trial  interruptions  either  through  non-sequential 

or  short  trial  days  tend  to  lengthen  the  total  time  needed  to  complete  a  trial. 

9.  Trial  Time  Management 

Effective  management  of  trials  begins  during  the  pretrial  process.  Much 
trial  time  can  be  saved  by  resolving  motions  in  advance  of  trial,  ensuring 
witness  lists  are  prepared  and  exchanged  in  advance,  requiring  trial  briefs  on 
key  issues  and  by  having  lawyers  submit  jury  instructions  ahead  of  time. 


. 
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Future  Directions:  Need  to  Obtain  and  Use  Information 

If  trial  time  is  to  be  managed  effectively  it  is  important  for  courts  to  begin 
collecting  and  using  information  about  trials.  Through  gathering  such 
information  courts  will  begin  to  understand  how  long  a  typical  trial  should  take 
and  can  begin  to  take  steps  to  ensure  that  such  expectations  are  met. 
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F.  Miller 

Trial  Delay  Reduction:  Case  Processing  in  Maricopa  Countv  (1983) 

This  article  describes  the  delay  reduction  program  undertaken  in  the 
criminal  justice  system  of  Maricopa  County,  Arizona  in  December  1980.  In  one 
year  this  program  succeeded  in  dramatically  reducing  delay  in  that  jurisdiction. 

Planning  Phase 

The  program  was  planned  by  a  Criminal  Study  Committee  comprised  of: 
the  court  administrator  and  clerk,  judges  of  the  Superior  court  and  of  the  justice 
of  the  peace  courts,  the  prosecuting  attorney,  public  defender,  chief  probation 
officer,  sheriff,  two  chiefs  of  police  and  representatives  from  the  state  supreme 
court,  the  attorney  general’s  office  the  private  defence  bar  and  the  lay  public. 

The  committee  brought  together  all  these  members  of  the  criminal  justice 
system  to  develop  procedures  for  efficient  criminal  case  processing.  By  the 
spring  of  1981  much  of  the  planning  was  complete.  The  Committee  made 
recommended  procedural  changes  applicable  to  both  the  justice  of  the  peace 
courts  and  the  Superior  Court.  The  project  was  announced  in  a  press  release 
and  commenced  in  July  1981. 

Elements  of  the  Program 

(a)  Committee  Recommendations  Re:  Justice  of  the  Peace  Courts 

1.  The  assignment  of  a  deputy  county  attorney  and  deputy  public  defender 
or  appointed  attorney  was  to  be  made  when  the  complaint  was  filed. 

2.  Police  reports  were  to  be  provided  to  the  prosecutor  and  defense 
immediately. 

3.  The  preliminary  hearing  was  to  be  set  within  10  days  of  the  initial 
appearance  regardless  of  circumstances  of  custody. 

4.  No  more  than  5  to  7  days  were  to  elapse  between  a  finding  of  probable 
cause  at  the  preliminary  hearing  and  the  arraignment  at  the  Superior  Court. 


(b)  Committee  Recommendations  Re:  The  Superior  Court 
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1.  Redivision  of  the  justice  precincts  in  the  County. 

2.  Pretrial  conferences  before  the  assigned  judge  were  to  be  set  for  30 
days  from  arraignment.  Trial  dates  to  be  21  days  thereafter. 

3.  Defendants  and  lawyers  were  to  be  present  at  the  pretrial  conference. 

4.  If  necessary,  a  notice  of  complex  litigation  would  filed  with  the  assigned 
trial  judge  by  either  lawyer. 

5.  Four  "special  assignment"  judges  who  did  not  have  calendars  of  their 
own  would  be  used  for  overflow  cases  from  all  divisions. 

6.  Plea  bargains  were  to  be  presented  by  the  county  attorney  to  defence 
counsel  prior  to  the  pretrial  conference.  No  pretrial  negotiations  would  be 
allowed  following  the  conference. 

7.  The  assigned  judge  would  impose  non-client  penalty  sanctions  on 
lawyers  not  ready  to  proceed  by  the  stipulated  times. 

8.  Judges  would  implement  calendar  calls  promptly  for  cases  already  filed. 

9.  Adult  probation  officers  were  to  be  provided  copies  of  the  police  report 
at  the  time  of  disposition. 

10.  Assigned  judges  would  determine  when  a  probation  report  could  be 
eliminated  and  would  seek  to  elicit  a  waiver  from  the  defendant. 

1 1 .  Short  form  reports  to  be  used  were  possible. 

Results  of  the  Protect 

By  the  end  of  the  first  year  of  the  program  the  number  of  defendants 
awaiting  trial  before  the  Superior  Court  had  been  reduced  by  41%.  Case 
processing  time  also  improved.  The  median  number  of  days  it  took  for  a  case  to 
move  from  initial  appearance  to  termination  was  reduced  from  126  to  102 
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D.  Moxon  (ed.), 

Managing  Criminal  Justice  (1985) 

This  book  contains  a  series  of  papers  prepared  for  the  British  Home 
Office  Research  and  Planning  Unit  on  the  criminal  justice  system.  The  theme  of 
the  book  is  the  manner  in  which  the  criminal  justice  system  as  a  whole  works, 
with  particular  emphasis  on  the  interdependence  of  the  various  agencies 
which  comprise  the  system.  The  criminal  justice  process  is  examined  from  the 
viewpoint  of  systems  analysis. 

The  first  part  of  the  book  explains  what  is  meant  by  systems  analysis, 
and  how  this  form  of  analysis  can  be  applied  to  the  criminal  justice  system. 
Both  these  issues  are  considered  by  Hugh  Pullinger  in  an  essay  entitled  "The 
Criminal  Justice  System  Viewed  As  A  System".  He  explains  how  the  systems 
approach  arose,  and  examines  its  key  concepts.  He  explains  that  the  systems 
approach  provides  a  method  for  analysing  "systems".  A  system  is  an 
organized  entity  which  is  interconnected  and  complex.  Systems  analysis 
provides  a  structured  approach  to  analysing  the  activities  of  such 
organizations.  It  also  tries  to  create  models  of  the  system,  which  can  then  be 
manipulated  in  order  to  consider  the  consequences  of  change.  Pullinger  then 
draws  on  concepts  from  systems  theory  as  an  aid  to  understanding  the  nature 
of  the  criminal  justice  system. 

In  an  essay  entitled  "Interdependence  as  a  Working  Concept",  Floyd 
Feeney  discusses  one  of  the  central  concepts  of  systems  analysis  which  is  the 
interdependence  of  the  various  system  parts.  This  means  that  what  one 
criminal  justice  agency  does  is  likely  to  affect  and  be  affected  by  other 
agencies.  A  detailed  knowledge  of  the  kinds  of  interactions  that  are  likely  to 
take  place  is  therefore  essential  for  undertaking  system  improvements.  The 
application  of  systems  analysis  to  the  criminal  justice  agencies  has  shown  that 
the  policies  followed  by  one  agency  often  undermined  or  are  at  cross¬ 
purposes  with  those  followed  by  other  agencies.  Feeney  then  provides  a 
detailed  examination  of  the  way  in  which  various  agencies  work  together  in 
one  police  force  area  in  order  to  show  how  they  achieve  cooperation,  resolve 
conflicts  and  he  also  identifies  barriers  to  success  and  develops  ides  for 
promoting  fuller  cooperation  and  integration. 

In  "Modelling  the  Criminal  Justice  System",  Patricia  Morgan  describes  a 
computer  model  which  has  been  developed  by  the  Home  Office  Research  and 
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Planning  Unit,  which  simulates  the  passage  of  defendants  through  the  criminal 
justice  system.  Its  prime  function  is  to  show  how  changes  (for  example  in 
policy,  crime  patterns  or  the  way  cases  are  processed)  will  affect  each  part  of 
the  system. 

After  this  overview  of  the  systems  approach,  the  remaining  chapters  in 
the  book  present  a  series  of  specific  studies  of  particular  aspects  of  the  criminal 
process.  This  material  is  arranged  in  a  pattern  which  follows  an  individual’s 
progress  from  arrest  through  to  the  final  disposal  of  that  person's  case.  Among 
the  issues  considered  are:  Magistrates  and  the  pre-trial  process;  police  force 
cautioning;  the  prosecution  process;  the  effectiveness  of  committal 
proceedings  (i.e.  preliminary  inquiries)  as  a  filter  in  the  criminal  justice  system; 
advance  disclosure  of  the  prosecution's  case;  the  effect  of  speedy  trial 
legislation;  acquittal  rates;  sentencing;  and  fines. 
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P.  Murray 

Nine  Steps  to  an  Information  System  (1984) 

The  author  is  a  lawyer  and  a  member  of  the  Justice  Institute  project  team. 
He  observed  and  evaluated  the  uses  of  automated  and  manual  information 
systems  in  case  processing  in  15  metropolitan  and  rural  jurisdictions  over  a 
three  year  period.  The  team  identified  the  absence  of  communication  and 
coordination  at  the  management  level  of  the  various  court  agencies  as  a  major 
cause  of  trial  delay.  They  concluded  that  there  must  be  an  umbrella  group  of 
key  decision  makers  in  the  system  which  must  work  together  to  develop  a 
consensus  decisionmaking  mechanism,  so  that  the  interests  of  all  agencies 
can  be  heard  and  accounted  for.  The  umbrella  group  should  consist  of  the 
prosecutor,  the  public  defender,  the  chief  judge,  a  representative  of  the  court 
reporter  and  others  in  top  posts. 

In  order  that  this  umbrella  group  could  operate  more  effectively  the 
Justice  Institute  developed  a  nine-point  plan  which  was  designed  to  achieve 
the  following: 

1.  Provide  the  umbrella  group  with  the  information  necessary  to  understand 
the  environment  within  which  a  case  would  proceed. 

2.  Provide  the  group  with  the  ability  to  predict  how  the  case  process  would 
operate  under  any  circumstances;  and 

3.  Provide  the  group  with  the  information  necessary  to  allow  it  to  control  the 
case  process. 

The  basis  of  the  plan  is  that  useful  information  on  the  court's  case 
process  is  collected;  that  information  is  presented  to  the  group;  the  group 
organizes  task  forces  to  deal  with  problem  areas;  and  they  then  work  towards 
meeting  realistic  goals.  The  following  are  the  components  of  the  nine-point 
plan.  (Note  that  the  first  five  points  are  handled  by  a  trained  group  such  as  the 
Justice  Institute): 

1.  Identify  and  describe  the  content  and  sequence  of  necessary  court 
events. 


2. 


Measure  the  normal  time  interval  between  events. 
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3.  Determine  the  age  of  the  inventory  cases  in  appropriate  time  spans. 

4.  Identify  the  relationships  of  the  actors  with  respect  to  the  necessary 
events  and  their  preparations. 

5.  Convene  the  umbrella  group  and  present  the  analysis  of  the  system 
which  has  emerged  from  steps  1  to  4. 

When  steps  1  to  4  have  been  accomplished  a  profile  of  the  case  process 
and  its  operations  is  complete.  This  perspective  is  presented  to  the  umbrella 
group  which  will  now  be  in  a  position  to  implement  the  remaining  four  steps. 

6.  Organize  task  groups  to  work  on  identifiable  problems. 

7.  Provide  staff  assistance  to  the  task  groups 

8.  Develop  and  present  to  the  umbrella  group  standards  of  performance 
and  goals  which  can  be  reached  with  available  or  obtainable  resources. 

9.  Reinforce  with  information  the  accomplishments  of  the  goals. 
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P.  Nardulii 

The  Caseload  Controversy  and  the  Study  of  the  Criminal  Courts  (1979) 

This  article  is  concerned  with  the  following  issue:  What  is  the  effect  of 
heavy  caseloads  on  the  criminal  court  process?  The  article  argues  that 
caseload  pressure  has  no  real  effect  on  the  process.  Nardulii  rejects  the 
traditional  view  that  the  participants  in  the  justice  system  would  really  like  to  act 
in  accordance  with  due  process  and  are  prevented  from  doing  so  because  of 
the  pressures  of  heavy  caseloads.  He  argues  that  the  major  participants  in  the 
criminal, justice  system  share  a  desire  for  expeditious  justice  even  at  the 
expense  of  due  process. 

Traditional  Views  of  the  Impact  of  Heavy  Caseloads  on  the  Court  System 

The  traditional  view  is  that  heavy  caseload  pressure  causes  the  criminal 
justice  system  to  dysfunction.  Such  dysfunctionning  manifests  itself  in  a 
number  of  ways.  There  is  an  increase  in  plea  bargaining  to  reduce  the 
pressure  on  the  court  docket.  Plea  bargaining  leads  to  substantive  injustice 
because  it  compromises  legal  theory  and  results  in  a  concern  for  speed  instead 
of  proper  courtroom  deliberations.  Guilty  pleas  replace  trials  as  the  primary 
mode  of  disposition.  Sentences  are  reduced  in  order  to  induce  guilty  pleas  and 
this  in  turn  may  lead  innocent  people  to  plead  guilty.  In  short  it  is  thought  that 
heavy  caseloads  pressure  the  participants  in  the  criminal  justice  system  to 
compromise  basic  requirements  of  due  process  and  justice. 

Nardulii  points  out  that  underlying  the  traditional  analysis  is  an 
unexpressed  assumption.  The  assumption  is,  that  the  participants  in  the  justice 
system  would  like  to  adhere  to  due  process  and  would  do  so  if  they  could. 

Consequently  the  traditional  theorists  believe  that  if  caseload  pressure 
were  reduced,  lawyers  and  judges  would  act  more  in  accordance  with  due 
process.  They  argue  that  the  dysfunctions  in  the  criminal  justice  system  will  be 
eliminated  by  solving  the  caseload  problem.  The  lack  of  due  process  in  the 
criminal  justice  system  can  be  cured  therefore  by  increasing  the  resources  of 
the  system.  Increasing  resources  will  decrease  caseload  pressure.  This  in 
turn  will  result  in  due  process  values  displacing  the  administrative  values 
which  now  govern  the  processing  of  criminal  cases. 


The  Challenge  to  the  Traditional  View 


-70- 


Nardulli  challenges  this  traditional  analysis  on  several  bases.  First  he 
argues  that  the  concern  with  administrative  values  at  the  expense  of  due 
process  values  is  not  the  result  of  caseload  pressure.  He  rejects  the 
assumption  that  the  participants  in  the  criminal  justice  system  wish  to  act  in 
accordance  with  due  process  and  argues  instead  that  they  form  an  elite  group 
with  its  own  concerns  and  motivations. 

The  Empirical  Basis  for  Challenging  the  Traditional  View 

This  rejection  of  the  traditional  view  of  caseload  pressure  is  based  upon 
certain  empirical  studies  which  were  carried  out  by  Nardulli  and  others.  Early 
studies  had  come  up  with  observations  which  were  incompatible  with  the 
traditional  view.  For  example  if  the  high  rate  of  guilty  pleas  is  the  result  of 
caseload  pressure,  one  would  expect  to  find  that  a  reduction  in  caseload 
pressure  would  result  in  an  increase  in  trials.  However  empirical  studies  found 
that  trial  rates  do  not  increase  with  reductions  in  caseload  pressure. 

Nardulli  conducted  a  two  year  study  to  test  these  findings  further.  The 
study  was  designed  to  test  the  effect  of  caseload  pressure  on  three  variables: 
(1)  the  number  of  guilty  pleas,  (2)  the  sentences  in  guilty  plea  cases,  and  (3) 
the  number  of  trials.  According  to  the  traditional  theory  when  caseload 
pressure  is  high  prosecutors  will  tend  to  accept  more  guilty  pleas  and  will  offer 
sentencing  concessions  more  easily  to  facilitate  pleas.  Accordingly  the 
number  of  guilty  pleas  increases,  the  sentences  imposed  upon  guilty  pleas  are 
lower  and  there  is  a  reduction  in  the  number  of  trials  held.  As  a  corollary  the 
traditional  theory  predicts  that  when  caseload  pressure  decreases,  there  will 
be  a  reduction  in  guilty  pleas,  the  sentences  will  be  higher  in  guilty  plea  cases, 
and  trial  rates  will  increase. 

However  Nardulli  found  that  changes  in  caseload  pressure  did  not  have 
any  significant  impact  on  any  of  these  variables.  Whether  the  caseload 
pressure  was  high  or  low  there  was  no  significant  change  in  guilty  pleas, 
sentences  or  trial  rates.  Why  were  the  predictions  of  the  traditional  analysis  not 
borne  out  by  the  empirical  study?  According  to  Nardulli  the  flaw  in  the 
traditional  analysis  lies  with  its  basic  assumption  that  the  participants  in  the 
justice  system  want  to  act  in  a  manner  which  accords  with  due  process.  The 
court  which  he  observed  in  his  study  was  not  at  all  due  process  oriented.  What 
was  of  primary  importance  to  the  court  was  administrative  efficiency.  This 
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concern  with  administrative  efficiency  was  not  due  to  a  lack  of  resources.  To 
the  contrary  the  court  had  excess  resources.  There  was  much  idle  time  in  the 
court.  Judges  spent  an  average  of  2  to  3  hours  on  the  bench  per  day  and  did 
little  in  chambers  after  court  recessed.  The  average  number  of  dispositions  per 
month  was  one  per  day. 

Consequently  the  study  showed  that  even  when  caseload  pressures 
were  low  and  the  court  had  excess  resources  it  still  acted  in  a  manner  which 
was  consistent  with  administrative  concerns  and  inconsistent  with  a  concern 
for  due  process  values. 

An  Organizational  Analysis  of  the  Criminal  Justice  System 

Nardulli  concludes  that  the  traditional  theory  is  wrong.  Caseload 
pressure  does  not  explain  why  the  criminal  court  system  behaves  as  it  does, 
and  merely  increasing  resources  will  not  result  in  a  greater  concern  for  due 
process  in  criminal  cases.  He  then  provides  an  analysis  based  upon 
organization  theory  to  explain  what  motivates  behaviour  in  the  criminal  justice 
system. 

First  organization  theory  assumes  that  people  are  motivated  by  self 
interest  and  will  attempt  to  maximize  their  interest.  In  the  case  of  organizations, 
coalitions  are  formed  and  the  participants  will  act  in  accordance  with  the 
common  self  interest.  A  court  too  can  be  viewed  as  a  system.  The  lawyers  and 
judges  in  that  system  enjoy  a  virtual  monopoly  of  power  within  the  courtroom 
setting.  Their  common  interest  is  the  shared  desire  to  process  cases 
expeditiously.  Accordingly  they  have  developed  a  disposition  strategy  which 
reflects  this  common  interest.  One  fact  which  confirmed  this  theory  was  the 
treatment  of  lawyers  who  refused  to  play  the  game  and  would  not  act  in 
accordance  with  this  strategy.  Nardulli  found  that  lawyers  who  prolonged 
proceedings  by  insisting  upon  adherence  to  the  due  process  rights  of  their 
clients  (for  example  by  bringing  procedural  motions  or  by  electing  to  go  to  trial 
instead  of  pleading  guilty)  were  penalized  by  the  court  or  the  prosecution  in  a 
variety  of  ways. 
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D.  Neubauer  and  J.  Ryan 

Criminal  Courts  and  the  Delivery  of  Speedy  Justice;  The  Influence  of  Case 

and  Defendant  Characteristics  (1982) 

This  article  is  concerned  with  the  pace  of  criminal  litigation.  It  reports  the 
findings  of  a  study  conducted  in  3  state  criminal  courts  in  different  parts  of  the 
country  (Dayton  Ohio,  Providence  Rhode  Island  and  Las  Vegas  Nevada)  in 
the  late  70's.  The  study  tried  to  ascertain  why  some  cases  are  disposed  of 
more  quickly  than  others  within  each  of  the  courts.  More  specifically  the  study 
tried  to  ascertain  whether  there  were  certain  specific  variables  which 
contributed  to  delay  in  case  processing  time.  The  study  found  that  there  were 
certain  case  characteristics  which  appeared  to  be  associated  with  delay. 

Earlier  Theories  Concerning  Case  Characteristics  and  Delay 

Prior  to  this  study  there  were  theories  concerning  case  and  defendant 
characteristics  which  contributed  to  delay. 

1.  Characteristics  of  the  Offence:  Earlier  theories  had  hypothesized  that 
delay  was  related  to  characteristics  of  the  offences.  For  example  the 
seriousness  of  the  offence,  the  nature  of  the  offence  (e.g.  robbery,  homicide), 
and  the  complexity  of  the  case,  were  all  thought  to  be  factors  which  affected 
processing  time. 

2.  Characteristics  of  Court  Processing:  It  was  also  thought  that  there  were 
certain  case  processing  characteristics  which  contributed  to  delay.  The 
characteristics  which  fall  under  this  head  include:  presence  and  frequency  of 
motions  and  the  mode  of  disposition  (i.e.  trial,  dismissal  or  plea). 

3.  Resources  of  the  Defendant:  There  are  two  characteristics  which  are 
reflective  of  a  defendant's  resources:  (1)  The  type  of  defence  lawyer  which  the 
defendant  has  (e.g  .  private  counsel  versus  public  defender);  and  (2)  The 
defendant's  pretrial  status.  (Defendants  with  money  are  more  likely  to  be 
released  on  bail  than  those  without).  The  earlier  theories  believed  that  private 
lawyers  prolonged  litigation  and  that  a  defendant  who  was  guilty  and  out  on 
bail  would  be  more  likely  to  try  and  delay  the  hearing  of  the  case. 


4.  Background  of  the  Defendant:  The  relevant  characteristics  here  were 
race,  gender  and  age.  The  conventional  theory  was  that  non-whites,  women 
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and  youths  were  treated  differently  by  the  system.  For  example  it  was  thought 
that  black  defendants  were  processed  more  quickly  than  whites. 

The  Findings  of  this  Study  Concerning  Characteristics 

While  the  study  found  support  for  some  of  the  assumptions  of  the  earlier 
theories,  many  were  not  borne  out  by  the  data  collected  by  the  study.  For 
example  private  lawyers  were  not  a  cause  of  delay.  Nor  did  the  type  or 
seriousness  of  the  offence  have  a  direct  impact.  Of  the  extra-legal  variables 
race  and  gender  were  found  to  be  insignificant.  Only  three  characteristics 
were  found  to  have  a  consistent  bearing  on  case  processing  time  in  all  three 
courts: 

1 .  The  number  of  motions  filed; 

2.  The  mode  of  disposition  (i.e.  guilty  plea  or  trial);  and 

3.  The  pretrial  status  of  the  defendant  (i.e.  in  or  out  of  custody) 

Of  these  three,  the  number  of  motions  filed  was  the  single  most  important  factor. 
The  Effect  of  Management  Innovations  on  the  Impact  of  Case  Characteristics 

During  the  2  to  3  year  period  over  which  this  study  was  conducted,  the 
three  courts  were  also  the  subject  of  management  innovations  which  were 
introduced  to  help  reduce  delay.  These  management  innovations  not  only 
reduced  delay  in  the  courts  but  also  reduced  the  impact  of  case  characteristics 
on  processing  time.  In  other  words  once  these  innovations  were  introduced  all 
cases  came  to  be  handled  in  similar  ways  including  those  cases  which  had 
characteristics  which  normally  ought  to  have  contributed  to  delay. 

For  example  one  of  the  characteristics  which  the  study  had  identified  as 
contributing  to  delay  is  the  mode  of  disposition.  Cases  which  terminate  by 
guilty  plea  are  processed  more  quickly  than  those  which  require  a  trial.  In 
Providence  cases  which  went  to  trial  took  200  days  longer  to  be  disposed  of 
than  cases  which  involved  a  plea.  However,  after  the  management 
innovations  were  introduced  the  gap  between  plea  disposition  and  trial 
disposition  was  reduced  to  14  days.  Similarly  in  Las  Vegas  a  gap  of  nearly  6 
months  between  plea  and  trial  dispositions  was  narrowed  to  15  days. 

This  meant  that  the  introduction  of  the  management  techniques  resulted 
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in  a  homogenization  of  case  handling  within  the  courts.  The  disparities  based 
upon  case  and  defendant  characteristics  were  reduced.  Defendants  who 
opted  for  trials  or  who  sought  to  file  more  motions  were  no  longer  subjected  to 
long  waits  as  a  result  of  these  decisions. 

Conclusion 

The  characteristics  which  this  study  identified  as  affecting  case 
disposition  time,  are  factors  which  are  usually  thought  to  be  out  of  the  court's 
control.  A  court  cannot  directly  control  for  example  the  motion  practices  of  a 
lawyer  or  a  defendant's  decision  to  proceed  via  a  trial  rather  than  by  plea. 
Nevertheless  it  would  appear  that  the  negative  impact  which  these 
characteristics  have  on  case  processing  time  can  be  reduced  through  the 
adoption  of  case  management  techniques. 
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Raymond  Nimmer 

The  Nature  of  System  Change:  Reform  Impact  in  the  Criminal  Courts 

(1978) 

Nimmer's  book  is  one  which  is  often  referred  to  by  the  proponents  of 
case  management.  Published  in  1978,  it  basically  argues  that  the  key  to 
successful  reform  is  not  the  mere  introduction  of  structural  changes  to  the 
existing  system.  Unless  the  reform  also  contains  incentives  which  will  motivate 
participants  in  the  system  to  change  their  behaviour,  the  reforms  will  be 
opposed  or  ignored.  In  many  respects  Nimmer  expresses  ideas  which  are 
similar  to  the  conclusions  of  Thomas  Church  in  Justice  Delayed.  Church's 
study,  also  published  in  1978  argued  that  unless  reforms  were  directed  to  the 
"local  legal  culture"  they  would  have  little  effect. 

The  main  issue  examined  in  Nimmer's  book  is  the  process  of  judicial 
reform  and  the  assumptions  that  underlie  it  particularly  in  the  context  of  the 
criminal  courts.  Nimmer  is  not  concerned  with  looking  at  the  deficiencies  of  the 
criminal  courts  or  with  the  substantive  content  or  objectives  of  any  particular 
reform  program.  Rather  he  considers  how  reform  can  be  achieved.  Nimmer 
begins  with  the  observation  that  the  history  of  attempts  to  reform  the  criminal 
courts  is  a  history  of  failure.  Nimmer  argues  that  a  major  reason  for  these  failure 
is  that  reformers  focus  almost  exclusively  on  the  substance  of  reform  i.e.  the 
specific  problems  and  remedies  rather  than  how  such  reforms  can  be 
successfully  implemented. 

The  central  question  is  how  does  the  judicial  process  respond  to 
attempts  to  alter  its  performance.  This  question  is  divorced  from  substantive- 
goal  content.  Nimmer  states  that  his  objective  is  to  examine  the  response  of  a 
law-administering  system  (the  judicial  process)  to  various  stimuli.  A  reform  is  a 
stimulus  intended  to  produce  in  various  individuals,  groups,  or  organizations  a 
particular  behaviour  change  that  is  regarded  as  desirable.  Conceptually  any 
and  all  systemic  responses  are  equally  relevant.  The  question  is  not  whether 
the  reform  produced  desirable  change  or  whether  desired  impacts  outweighed 
undesired  ones.  Rather  the  questions  are,  what  impacts  occurred  and  why? 

A  central  concept  in  the  book  is  what  Nimmer  calls  "system  impact".  He 
defines  system  impact  as  any  behaviour  change  within  an  organization  or 
system  which  is  induced  by  reform.  The  response  of  a  system  such  as  the 
judicial  process,  to  an  attempt  to  implement  a  reform,  is  determined  in  large  part 
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by  the  preexisting  relationships  and  the  personal  interests  of  the  participants  in 
the  judicial  process.  What  must  be  recognized  is  that  if  a  reform  is  to  produce 
system  impact  (i.e.  a  change  in  behaviour)  the  reform  must  disrupt  the  prior 
balance  and  accommodation  of  interest  sufficiently  to  induce  the  participants  to 
engage  in  a  new  pattern  of  behaviour. 

Judicial  reforms  proceed  from  a  policy  judgment  that  the  current 
performance  of  the  judicial  process  is  deficient.  However  this  policy  judgment 
necessarily  contradicts  the  operative  priorities  which  are  reflected  in  current 
practice.  As  a  result  although  it  may  be  possible  to  find  individuals  in  the 
system  who  agree  with  the  reform  policies  there  are  certain  to  be  others  who 
disagree  with,  or  are  indifferent  to  any  given  reform  objectives. 

A  basic  fallacy  of  most  reform  planning  is  that  it  ignores  these  factors. 
The  idea  that  participants  in  the  judicial  process  desire  change  is  naive 
according  to  Nimmer.  Reformers  usually  plan  the  reform  based  upon  the 
assumption  that  the  reforms  can  be  achieved  merely  by  providing 
opportunities  for,  or  removing  obstacles  to,  changed  behaviour.  In  other  words 
they  assume  that  there  is  an  incentive  for  change  and  that  the  only  impediment 
to  change  is  some  structural  obstacle  or  defect  in  the  system.  However, 
Nimmer  argues  that  the  real  obstacles  to  reform  are  the  conscious  behavioural 
choices  made  by  the  professionals  within  the  system.  Reform  must  be  directed 
to  these  conscious  choices  and  the  resulting  behaviour,  and  not  merely  at 
removing  a  seemingly  undesirable  influence  in  the  environment  such  as 
caseload  pressure.  Environmental  reforms  can  succeed  only  to  the  extent  that 
they  supply  incentives  to  participants  to  change  their  behaviour. 

In  most  instances  not  only  is  there  no  general  desire  to  change,  but  there 
is  a  systemic  tendency  to  retain  the  status  quo.  This  must  be  overcome  by  the 
reform.  Prior  judicial  practice  is  not  arbitrary  but  reflects  an  accommodation  of 
the  interests  of  the  participants. 

System  impact  occurs  only  if  a  reform  supplies  incentives  sufficient  to 
overcome  existing  motivation. 

For  example  merely  implementing  an  individual  calendar  system  does 
not  solve  the  problem  of  slow  disposition  of  cases.  The  implementation  of  such 
a  reform  is  based  upon  the  assumption  that  judges  desire  to  speed  up  the 
disposition  of  cases  and  have  merely  been  prevented  from  doing  so  by  the 
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system.  But  is  this  so?  According  to  Nimmer,  the  data  suggests  the  contrary. 
This  reform  does  not  achieve  its  objective.  This  is  because  such  a  reform 
provides  insufficient  motivation  for  change.  Unless  judges  already  believe  that 
disposition  speed  of  cases  is  important,  the  individual  calendar  system 
provides  little  motivation  for  change. 

The  same  is  true  of  master  calendar  reform.  Its  theory  is  that  the 
availability  of  judges  and  courtrooms  for  trial  will  enable  lawyers  to  move  more 
rapidly  toward  disposition.  This  is  based  upon  the  assumption  that  lawyers  and 
their  clients  want  prompt  trials  and  are  merely  impeded  by  the  unavailability  of 
judges  and  courtrooms.  The  data  shows  that  master  calendars  do  make  judge 
time  more  available,  however  the  backup  courts  are  often  underused.  The  fact 
is  that  lawyers  and  their  clients  often  do  not  desire  prompt  trials  and  the  master 
calendar  reform  does  not  provide  sufficient  inducements  to  alter  that 
perception. 

The  reality  is  then,  that  delay  is  not  primarily  the  product  of  mechanical 
or  physical  deficiencies  in  the  judicial  process.  These  factors  contribute  to 
delay  in  varying,  but  most  often  relatively  minor  ways.  The  basic  explanation 
for  delay  is  found  in  the  priorities  of  participants  in  the  process.  It  is  on  those 
priorities  and  how  they  are  acted  on  that  judicial  reforms  must  be  directed. 

To  optimize,  control  or  predict  impact,  one  must  plan  a  reform  with 
specific  attention  to  the  normal  behaviour  within  the  system  to  which  the  reform 
is  to  be  applied.  A  reform  intended  to  implement  large-scale  immediate 
changes  will  encounter  correspondingly  greater  resistance.  In  general  the 
probability  of  system  change  is  inversely  related  to  the  degree  of  change 
sought  by  a  reform.  This  suggests  the  utility  if  not  the  necessity  of  planning 
reforms  in  terms  of  an  incremental  strategy  of  change.  A  series  of  limited  reforms 
is  more  likely  to  generate  systemic  change  than  is  a  single,  far-reaching  reform. 

Nimmer  then  tests  these  theories  through  an  examination  of  various 
attempts  to  implement  criminal  reforms  in  numerous  jurisdictions  of  the  U.S.  He 
specifically  looks  at: 

1.  Plea  bargaining  conferences 

2.  Individual  and  master  calendars 

3.  Speedy  trial  statutes,  and 

4.  The  omnibus  hearing  procedure. 
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Robert  Peckham 

A  Judicial  Response  to  the  Cost  of  Litigation:  Case  Management.  Two- 

Staae  Discovery  Planning  and  Alternative  Dispute  Resolution  (1 985) 

The  author  is  a  District  Court  judge  in  the  United  States.  He  is  an 
enthusiastic  proponent  of  the  case  management  approach  to  the  problem  of 
delay  in  civil  cases.  In  this  article  he  describes  the  functions  of  the  judge  in  the 
traditional  pretrial  case  management  system.  He  also  describes  more  recent 
developments  which  have  expanded  the  concept  of  case  management. 

What  is  Case  Management 

The  case  management  program  which  Judge  Peckham  describes  in  this 
article  relates  to  the  role  of  the  judge  prior  to  trial.  It  is  comprised  of  two  phases. 
In  the  first  phase  certain  pretrial  activity  is  planned  through  the  use  of  the 
"status  conference".  At  the  status  conference  the  court  and  the  parties  identify 
the  legal  and  factual  issues.  They  consider  whether  any  pretrial  motions  will  be 
necessary  and  the  extent  of  discovery  which  will  be  required.  The  judge  then 
schedules  the  discovery  cut  off  date,  argument  of  pretrial  motions  and  the  trial 
date.  The  status  conference  also  provides  the  judge  with  an  opportunity  to 
introduce  the  possibility  of  settlement  or  any  other  alternate  dispute  resolution 
technique.  Peckham  argues  that  the  status  conference  serves  a  valuable 
function  by  defining  and  limiting  the  scope  of  the  lawsuit,  and  reduces  the  costs 
of  delay  and  unnecessary  discovery. 

Phase  two  involves  the  planning  of  the  trial  itself.  A  pretrial  conference 
is  held.  At  the  conference  the  parties  must  present  pretrial  statements  and  set 
out  anticipated  evidentiary  objections  in  advance  of  trial.  By  requiring  lawyers 
to  analyse  and  evaluate  their  cases  before  trial,  this  ensures  that  lawyers  are 
prepared  (and  hence  won't  seek  an  adjournment  of  the  trial)  and  also  facilitates 
settlement  discussions. 

Two-Stage  Discovery 

An  innovation  to  the  traditional  case  management  model  which  has 
developed  in  recent  years  is  the  two  stage  discovery.  In  the  first  stage,  a 
minimal  amount  of  discovery  is  conducted  sufficient  to  permit  a  realistic 
assessment  of  the  strengths  and  weaknesses  of  the  case.  A  second  stage  of 
discovery  will  be  available  if  the  case  goes  to  trial  and  such  discovery  is 
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necessary  for  trial  preparation. 

The  purpose  in  having  discovery  conducted  in  two  stages  is  to 
decrease  the  exorbitant  costs  associated  with  full  blown  discovery.  Many 
cases  may  be  disposed  of  before  reaching  the  second  stage  of  discovery.  The 
initial  discovery  permits  the  court  to  sort  out  those  cases  which  can  be 
resolved  by  dispositive  legal  motions,  settlement  or  alternative  dispute 
resolution  techniques. 

Alternative  Dispute  Resolution 

In  the  last  part  of  the  article  Peckham  describes  several  alternative 
dispute  resolution  techniques. 

(a)  Court  Annexed  Arbitration.  This  is  a  non-binding  form  of  adjudication 
before  one  or  three  lawyer  arbitrators.  Its  purpose  is  to  act  as  a  settlement 
incentive. 

(b)  Mini-Trials.  This  technique  is  well  suited  to  large  scale  disputes  with 
mixed  questions  of  fact  and  law.  It  requires  the  cooperation  of  both  parties  and 
therefore  should  not  be  imposed  upon  an  unwilling  party.  It  is  conducted  in  two 
stages.  The  first  stage  consists  of  an  informal  and  abbreviated  presentation  of 
each  party's  best  case  before  the  principals  of  the  parties.  The  second  stage 
consists  of  settlement  negotiations  which  begin  immediately  upon  the 
conclusion  of  the  presentation.  The  technique  is  designed  to  give  the 
principals  a  balanced  understanding  of  the  strengths  and  weaknesses  of  both 
parties’  cases  so  as  to  facilitate  settlement. 

(c)  Summary  Jury  Trial 

This  is  a  technique  which  may  result  in  the  settlement  of  a  case  which  is 
ready  for  trial.  The  proceeding  usually  takes  half  a  day  and  takes  place  before 
a  jury  and  a  judge  or  magistrate.  Each  lawyer  has  an  hour  to  summarize  the 
case,  and  introduce  a  limited  amount  of  evidence.  No  witnesses  are  called. 
The  jury  then  renders  a  verdict  which  is  advisory  unless  the  parties  agree  to  be 
bound  by  it.  The  proceeding  permits  the  parties  to  have  a  preview  of  how  a 
jury  views  the  case  and  may  act  as  an  impetus  for  settlement. 
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Jaime  Pieras 

Judicial  Economy  and  Efficiency  Through  the  Initial  Scheduling 

Conference:  The  Method  (1986) 

The  author  is  a  District  Court  judge  in  Puerto  Rico.  In  this  article  he 
describes  a  pretrial  method  he  has  developed  for  managing  and  settling  cases, 
which  he  calls  the  Initial  Scheduling  Conference  (ISC). 

Pieras  begins  with  the  observation  that  only  6%  of  the  civil  cases  filed  in 
federal  courts  are  actually  tried.  Most  cases  settle.  He  believes  that  a  properly 
conducted  pretrial  procedure  can  serve  to  remove  those  cases  which  should 
be  settled  from  the  court  docket  in  a  manner  which  is  expeditious  and  accurate. 

The  key  to  settlement  is  information.  If  parties  really  understood  the  facts 
of  the  case  they  would  probably  settle  much  earlier  than  they  do.  According  to 
Pieras,  the  Federal  Rules  of  Civil  Procedure  are  not  conducive  to  permitting 
parties  to  discover  the  facts  of  the  case.  Consequently  litigants  waste 
thousands  of  dollars  and  several  years  in  discoveries  which  usually  are  full  of 
acrimonious  argument.  Pieras  maintains  that  through  ISC  the  court  can  be 
instrumental  in  helping  the  parties  acquire  enough  knowledge  of  the  facts  at  an 
early  stage  so  that  they  can  discuss  settlement  intelligently. 

Description,  of  ISC 

ISC  involves  holding  a  conference  between  the  parties  and  the  judge  in 
chambers  as  soon  as  possible  after  pleadings  are  filed.  Its  purpose  is:  to  permit 
all  participants  to  become  familiar  with  the  allegations  of  the  parties;  to  stipulate 
to  as  many  facts  as  possible;  and  to  identify  which  facts  and  legal  issues 
remain  in  controversy.  In  addition  the  conference  can  be  used  to  schedule 
discovery,  a  discovery  cut  off  date,  the  date  of  the  final  pretrial  conference  and 
the  trial  date. 

In  order  to  ensure  that  the  ISC  is  effective  there  are  several  preliminary 
steps  which  must  be  complied  with  and  there  must  be  an  effective  followup. 

Step  1 :  Monitoring  Pleadings 


The  court  staff  monitors  all  pleadings  which  are  filed.  It  ensures  that 
responses  to  the  initial  claims  are  filed  promptly.  If  they  are  not,  the  court  staff 
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will  only  grant  a  15  day  extension.  Once  the  answer  (i.e.  Statement  of 
Defence)  is  filed,  the  court  staff  assigns  an  ISC  date  to  the  case. 

Step  2:  Parties  Receive  Notice  of  ISC 

The  parties  receive  formal  notice  of  the  ISC  date.  The  notice  advises  the 
parties  what  must  be  done  in  preparation  for  the  ISC.  Parties  must  come  to  the 
conference  with  a  knowledge  of  the  facts  surrounding  the  pleadings  and  their 
consequences  including  damage  assessment.  They  must  also  be  ready  and 
able  to  enter  into  agreements  concerning  facts  which  are  not  in  dispute,  and 
principles  of  law  applicable  to  the  case.  They  must  also  be  prepared  to 
discuss  settlement.  The  notice  also  advises  the  parties  that  a  firm  trial  date  will 
be  set  for  a  date  which  is  within  90  days  of  the  ISC. 

Conduct  of  the  Conference 

The  conference  is  informal  but  follows  an  established  sequence.  First 
the  parties  agree  to  the  facts,  state  their  legal  position,  and  outline  their 
discovery  plans.  The  parties  must  then  enter  into  an  agreement  that  the 
discovery  they  have  outlined  constitutes  the  only  discovery  required.  After  the 
discovery  plan  is  established  the  judge  sets  a  discovery  deadline.  Finally  the 
judge  sets  a  schedule  for  further  conferences  and  trial. 

Followup  to  ISC 

Effective  followup  to  the  ISC  is  critical.  The  key  to  this  followup  is  a 
system  of  sanctions  for  non-compliance  with  what  was  agreed  to  at  the  ISC 

Cross-References 

This  description  of  ISC  may  be  compared  with  the  two  articles  by  Judge 
Peckham,  in  which  he  describes  a  similar  pretrial  case  management  system 
which  he  follows. 


. 
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M.  Planet  et  al. 

Screening  and  Tracking  Civil  Cases:  Managing  Diverse  Caseloads  in  the 

District  of  Columbia  (1983) 

This  article  examines  a  screening  and  tracking  program  for  civil  cases 
which  was  implemented  in  the  District  of  Columbia  in  1978.  Prior  to  this  time  the 
court  had  been  operating  under  a  master  calendar  system.  The  presence  of  an 
increasing  number  of  complex  cases  on  the  court's  docket,  was  disrupting  the 
court's  ability  to  schedule  motions,  pretrials  and  trials  under  its  existing  system. 
The  new  program  was  designed  to  identify  complex  civil  cases  at  an  early 
stage  and  place  them  on  an  individual  calendar  while  the  major  portion  of  the 
civil  caseload  continued  to  be  handled  on  a  master  calendar  system.  A 
different  level  of  management  would  be  applied  to  these  two  categories  of 
cases. 


The  theory  behind  the  experiment  was  that  by  utilizing  two  distinct 
tracks,  one  for  complex  and  the  other  for  routine  cases,  the  calendaring  of  all 
cases  would  improve  and  cases  would  receive  the  level  of  judicial 
management  attention  which  they  required.  Removing  complex  cases  from  the 
master  calendar  at  an  early  stage  would  enhance  the  calendaring  of  the 
remaining  routine  cases.  At  the  same  time  placing  the  complex  cases  on  an 
individual  calendar  meant  that  valuable  and  scarce  judge  time  was  only 
provided  to  those  cases  which  really  required  individual  judicial  management. 

Screening 

There  were  two  aspects  to  the  program  -  screening  and  tracking. 
Screening  meant  identifying  cases  at  an  early  stage  so  that  they  could  be 
placed  on  an  individual  calendar.  Cases  were  screened  by  the  court  as  early 
as  possible,  sometimes  before  all  pleadings  had  been  filed.  Cases  were 
referred  to  the  screening  judge  either  by  the  parties  themselves  or  through  the 
clerk's  office.  The  criteria  which  were  used  to  identify  complex  cases  were:  (1) 
whether  the  trial  was  expected  to  last  more  than  four  days;  (2)  the  number  of 
potential  witnesses;  (3)  the  number  of  exhibits;  (4)  the  number  of  factual  and 
legal  issues  involved;  (5)  the  extent  to  which  discovery  may  require  court 
supervision;  and  (6)  the  number  of  motions  which  may  be  filed. 

Screening  can  be  a  time  consuming  process.  For  this  reason  the 
authors  analysed  the  cases  which  had  been  assigned  to  the  two  tracks  in  order 
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to  determine  whether  some  simpler  objective  criteria  could  be  derived  instead 
of  screening  on  a  case  by  case  basis.  The  authors  came  up  with  the  following 
four  criteria: 

1.  Case  Type:  The  majority  of  cases  categorized  as  complex  were 
particular  types  of  tort  cases  e.g.  legal/medical  malpractice  and  wrongful  death 
suits. 

2.  Amount  in  Controversy:  The  damages  sought  in  all  the  complex  cases 
exceeded  $800,000  whereas  in  the  routine  cases  the  claims  averaged  around 
$9,500. 

3.  Number  of  Parties:  Complex  cases  averaged  6  parties.  Routine  cases 
averaged  3  parties. 

4.  Number  of  Pleadings:  Since  they  had  more  parties  complex  cases 
averaged  more  pleadings  than  routine  cases. 

TracKing 

The  second  element  of  the  program  was  processing  the  cases  along  the 
two  different  tracks.  Complex  cases  were  placed  on  an  individual  calendar 
which  was  based  upon  the  conference  model  whereas  routine  cases  were 
placed  upon  a  master  calendar  which  relied  upon  rule  imposed  standards. 

1.  The  Conference  Model/Individual  Calendaring  System:  Once  cases 
were  identified  as  complex  they  were  assigned  to  an  individual  judge.  Under 
this  system  the  judge  makes  all  the  important  management  decisions 
concerning  the  case.  These  decisions  are  usually  made  in  conferences 
attended  by  the  parties.  For  example  within  30  days  of  the  assignment  of  a 
case  to  a  judge,  a  status  conference  would  be  held  at  which  the  judge  and  the 
parties  would  discuss  the  amount  and  nature  of  discovery  which  would  be 
required  and  potential  problems  which  may  arise  due  to  factors  which  are 
particular  to  the  case.  The  judge  would  then  set  discovery  and  motion  cutoff 
dates,  as  well  as  dates  for  the  pretrial  conference  and  the  trial.  A  pretrial  would 
be  held  for  each  case.  At  that  conference  there  would  be  settlement 
discussions,  and  the  case  would  be  streamlined  for  trial.  Because  complex 
cases  may  have  unique  or  unusual  aspects  which  cannot  be  provided  for  in  a 
general  rule,  the  conference  model  gives  the  judge  the  flexibility  to  tailor  the 
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time  frames  for  the  accomplishment  of  procedural  steps  in  accordance  with  the 
individual  demands  of  the  case. 

2.  The  Rule-Based/Master  Calendar  System:  There  is  less  flexibility  under 
the  master  calendar  system.  The  filing  of  pleadings,  the  scheduling  of 
discovery,  pretrials  and  trials  all  occur  on  the  basis  of  rule-imposed 
procedures  and  time  standards.  The  theory  is  that  processing  routine  cases  in 
accordance  with  the  time  frames  and  procedures  set  out  in  the  rules  will  not 
work  an  injustice  as  these  cases  do  not  need  the  unique  and  flexible  judicial 
attention  which  is  necessary  in  complex  cases. 

The  study  found  that  this  theory  was  justified.  Routine  cases  had  fewer 
pleadings,  motions  and  less  discovery  activity.  Consequently  fewer  hearings 
and  conferences  were  required  and  the  rule-imposed  time  standards  were 
sufficient  to  accommodate  these  cases. 

Findings  of  the  Study 

There  are  many  bases  upon  which  cases  could  conceivably  be 
segregated.  Cases  can  be  differentiated  on  the  basis  of  the  area  of  law  or 
amount  in  controversy.  This  program  chose  to  divide  cases  on  the  basis  of 
complexity.  The  authors  of  this  article  found  that  screening  and  tracking  cases 
on  the  basis  of  complexity  can  be  an  effective  method  for  reducing  delay  by 
ensuring  an  effective  allocation  of  court  resources.  Assigning  complex  cases 
to  an  individual  calendar  and  routine  cases  to  a  master  calendar  allows  the 
court  to  direct  an  amount  of  judicial  supervision  to  cases  in  proportion  to  the 
volume  and  complexity  of  the  procedural  activity  of  the  case.  The  system 
ensures  that  all  cases  are  subjected  to  some  form  of  judicial  supervision  either 
through  the  more  intensive  conference  model  or  through  established  rules.  It 
also  allows  limited  judicial  resources  to  be  used  more  efficiently  thereby 
preventing  backlog  and  delay. 
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M.  Planet 

Reducing  Case  Delay  and  the  Costs  of  Civil  Litigation:  The  Kentucky 

Economical  Litigation  Project  (1985) 

In  1980  Kentucky  experimented  with  new  case  management  rules  and 
procedures.  The  experiment  was  called  the  Economical  Litigation  Project 
(ELP).  These  new  procedures  achieved  positive  results  without  creating  any 
detrimental  effects  on  case  outcomes  or  on  the  ability  of  lawyers  to  prepare  for 
trial  and  settlement.  This  article  describes  and  evaluates  the  experiment  and 
considers  how  it  may  be  implemented  in  other  jurisdictions. 

The  ELP  Rules 

The  Rules  were  grounded  on  the  principle  of  judicial  control  over  the 
pace  of  litigation.  They  were  drafted  by  an  advisory  committee  chaired  by  the 
Chief  Justice  of  the  court  and  composed  of  representatives  of  the  court  staff 
and  local  lawyers.  The  Rules  contained  time  standards  which  were  designed 
to  dispose  of  most  cases  within  6  months.  This  was  to  be  achieved  through  the 
adoption  of  the  following  procedures: 

1.  There  was  to  be  close  monitoring  by  the  court  staff  of  the  filing  of 
pleadings  to  ensure  that  filings  occurred  on  time; 

2.  Motions  were  set  on  a  tight  schedule; 

3.  A  discovery  conference  would  be  held  within  two  weeks  of  joinder.  At 
the  conference  a  discovery  plan  would  be  adopted.  Interrogatories  would  be 
limited  and  the  time  allotted  to  discovery  would  be  based  upon  the  complexity 
of  the  case  or  any  unique  case  factors.  The  judge  would  set  a  discovery 
completion  date  and  either  a  trial  date  or  a  date  for  the  final  pretrial  conference; 

4.  Summary  judgement  motions  had  to  be  filed  by  completion  of  discovery; 

5.  Parties  were  required  to  exchange  all  pretrial  information  1 0  days  prior  to 
the  final  pretrial; 

6.  The  purpose  of  the  pretrial  conference  was  to  prepare  for  trial  (and  not  to 
generate  a  settlement).  Issues  would  be  simplified  and  procedural  matters 
resolved.  The  trial  would  be  held  within  30  days  of  the  pretrial  and  an 


, 
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adjournment  would  only  be  granted  for  good  cause. 

Result  of  the  ELP  Rules 

The  total  case  processing  time  from  filing  to  disposition  as  well  as  the 
elapsed  time  at  major  litigation  phases  was  significantly  reduced.  The  number 
of  procedural  events  such  as  motions,  discovery  and  hearings  were  also 
reduced.  A  survey  conducted  among  lawyers  disclosed  that  they  were  able  to 
reduce  the  time  spent  on  cases  as  a  result  of  the  reductions  in  case  processing 
time  and  procedural  activities. 

One  of  the  significant  findings  of  this  study  of  ELP  was  that  these 
reductions  were  achieved  without  any  impact  on  case  outcome.  When 
comparisons  were  made  between  cases  which  were  subject  to  the  ELP  rules 
and  those  which  were  not,  it  was  found  that  the  ELP  rules  did  not  change  the 
way  in  which  cases  were  disposed  of.  For  example  there  were  no  significant 
changes  in  the  percentage  of  cases  which  settled  and  the  percentage  which 
went  to  trial.  According  to  Planet  this  means  that  ELP  did  not  have  any 
adverse  impact  on  a  lawyer’s  ability  to  represent  the  client's  interest.  Cases 
which  were  likely  to  go  to  trial  were  not  inhibited  from  so  doing  because  of  the 
rules.  Similarly,  cases  which  were  likely  to  settle  did  settle,  notwithstanding  the 
rules.  The  effect  of  the  rules  was  that  these  events  simply  occurred  at  an 
earlier  point  in  time. 

lmolementatigg.inotlierJunsc|ictiQns 

The  last  section  of  the  article  deals  with  how  ELP  can  be  successfully 
implemented  in  other  jurisdictions.  Planet  describes  the  steps  to  be  followed 
which  include: 

1.  Developing  an  implementation  plan:  The  site  for  the  experiment  should 
be  carefully  selected;  rules  should  be  introduced  on  a  court  by  court  basis;  the 
plan  should  provide  for  education,  program  monitoring  and  continuing 
evaluation; 

2.  Maintaining  an  adequate  and  constant  level  of  judge  time;  and 


3.  Appointing  a  caseflow  manager. 
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D.  Provine 

Managing  Negotiated  Justice;  Settlement  Procedures  in  the  Courts  (1987) 

This  article  examines  a  number  of  issues  raised  as  a  result  of  the  growing 
judicial  interest  in  facilitating  or  participating  in  the  settlement  of  civil  cases. 

Range  of  Settlement  Activities  Judges  are  Undertaking 

« 

There  are  a  variety  of  settlement  techniques  which  judges  may  employ 
including: 

1.  Personal  participation  in  conferences  or  other  settlement  oriented 
procedures: 

2.  Selective  referral  to  settlement  procedures  administered  by  others  inside 
or  outside  the  court  structure;  and 

3.  Support  for  across  the  board  referral  programs  and  system-wide  rules 
designed  to  change  the  stakes  for  litigants  and  thereby  encourage  settlement. 

Judges  select  their  approach  to  settlement  by  reference  to  (1)  their 
conception  of  the  obstacle  which  stands  in  the  way  of  resolution  and  (2)  the 
cost  and  flexibility  of  the  procedures  available  to  them.  For  example  if  the 
parties  cannot  agree  on  a  reasonable  settlement  value  a  judge  may  choose  to 
deal  with  the  matter  in  an  informal  conference,  or  may  send  the  parties  to  a 
more  structured  proceeding  before  a  panel  of  lawyers  charged  with  evaluating 
the  case  for  settlement  purposes.  On  the  other  hand  if  the  sticking  point  is 
uncertainty  as  to  how  a  jury  would  react  to  the  case,  the  judge  may  send  the 
case  to  a  summary  jury  trial. 

The  article  notes  that  there  is  not  enough  research  to  tell  us  how  many 
litigants  are  affected  by  court  efforts  to  promote  settlement,  or  what  types  of 
litigation  are  most  affected. 

Questions  Raised  bv  Judicial  Involvement  in  Settlement 


1.  Does  judicial  intervention  increase  the  number  of  settlements  and 

decrease  court  delays?  There  have  been  studies  which  have  evaluated 
specific  settlement  procedures.  However,  as  Provine  has  pointed  out  in  the 
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first  part  of  her  article,  the  evidence  shows  that  judges  are  engaged  in  a  multi¬ 
faceted  settlement  program  where  a  judge  or  court  acts  a  a  diagnostician  and 
sends  different  types  of  cases  to  different  modes  of  settlement  intervention.  So 
far  no  one  has  tried  to  evaluate  the  effectiveness  of  this  broad-based  approach 
to  settlement. 

As  for  the  studies  of  specific  settlement  procedures:  The  results  of 
studies  which  have  been  conducted  on  the  effectiveness  of  judicial  settlement 
conferences  have  been  mixed.  Some  have  found  no  relationship  between  the 
level  of  judicial  intervention  and  settlement  rates.  However  there  has  been  a 
recent  study  which  has  found  such  a  link.  Studies  on  court-annexed  arbitration 
have  shown  that  it  does  not  appear  to  increase  settlement  rates.  The 
effectiveness  of  referrals  to  mediation  is  not  yet  clear.  It  is  also  too  early  to 
assess  the  impact  which  judicial  intervention  has  on  settlement  rates  and  on 
judicial  workloads. 

2.  How  do  the  parties  react  to  judicial  settlement  intervention?  The  studies 
show  that  there  is  a  high  degree  of  satisfaction  among  litigants  with  judicial 
settlement  intervention.  Lawyers  also  overwhelmingly  support  judicial 
involvement  in  settlement  discussions  particularly  where  the  judge  conducting 
the  conference  is  different  from  the  judge  who  hears  the  trial.  However  there 
are  differences  of  opinion  based  upon  the  lawyer’s  practice  or  firm.  Plaintiff 
lawyers  and  lawyers  from  small  firms  are  more  enthusiastic  about  judicial 
intervention  than  defence  counsel  or  lawyers  from  large  law  firms. 

Settlement  as  Social  Policy 

Judges  are  reassessing  their  tradition  of  passivity  regarding  settlement 
in  civil  litigation.  The  efficacy  of  judicial  settlement  intervention  is  just  one 
relevant  concern.  It  is  also  necessary  to  consider  whether  heightened 
intervention  will  affect  the  legitimacy  which  the  courts  enjoy  in  our  political 
society.  The  article  argues  that  more  research  is  needed  to  determine  whether 
judicial  intervention  to  promote  settlement  threatens  to  erode  the  respect  which 
the  courts  have  traditionally  enjoyed. 
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Judith  Resnick 
Managerial  Judges  (1982) 

The  author,  a  professor  of  law,  is  one  of  the  major  critics  of  the  trend 
towards  relying  on  judges  to  manage  litigation.  In  this  article  she  explores 
whether  relying  on  trial  judges  for  informal  dispute  resolution  and  for  case 
management  is  a  positive  development.  She  criticizes  this  new  trend  on  two 
bases.  First  she  questions  whether  managerial  judging  can  in  fact  achieve  the 
benefits  claimed  by  its  proponents.  Secondly  she  points  out  that  managerial 
judging  changes  the  traditional  role  of  the  judge,  and  that  there  are  certain 
dangerous  systemic  effects  involved  in  this  shift  to  a  new  form  of  judicial 
activism. 

A.  The  Questionable  Benefits  of  Managerial  Judging 

The  proponents  of  managerial  judging  claim  that  management  will 
enhance  efficiency  in  three  respects:  It  will  decrease  delay,  produce  more 
dispositions  and  reduce  the  costs  of  litigation. 

1.  Delay  Reduction 

Before  one  can  speak  of  delay  reduction  it  is  necessary  to  consider 
whether  there  is  a  problem  of  delay.  This  requires  one  to  determine  how  long  a 
case  "ought"  to  take  in  making  its  way  through  the  court  process.  Resnick 
claims  that  so  far  researchers  have  not  been  able  to  agree  on  what  pace  is 
appropriate  and  what  pace  is  too  slow. 

Even  if  we  assume  that  there  is  a  problem  of  delay,  Resnick  questions 
whether  the  evidence  supports  the  claim  that  judicial  management  speeds 
case  processing.  Gases  can  be  withdrawn,  settled  or  dismissed  for  a  variety  of 
reasons.  Resnick  claims  that  there  are  too  many  variables  for  researchers  to 
assert  with  confidence  that  improvements  in  the  pace  of  litigation  are  in  fact  due 
to  the  introduction  of  judicial  management  techniques.  In  Resnick's  opinion 
management  advocates  rely  on  anecdote  and  intuition  to  support  their  claims. 

2.  Increasing  the  Number  of  Dispositions 

Resnick  claims  that  we  do  not  know  what  impact  judicial  management 
has  on  settlement  rates.  Contrary  to  what  proponents  of  case  management 
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allege,  most  researchers  have  concluded  that  intensive  judicial  settlement 
efforts  do  not  lead  to  more  settlements  than  would  otherwise  have  occurred. 

Secondly  is  the  emphasis  on  dispositions  rates  misplaced?  Can  one  be 
sure  that  the  disposition  of  a  greater  number  of  cases  is  necessarily  better  than 
trying  cases?  Perhaps  the  judge  who  tries  a  case  and  writes  a  decision  on  a 
novel  point  of  law  affects  1 ,000  potential  litigants,  as  opposed  to  a  judge  who 
settles  four  cases  in  one  day.  In  other  words  measuring  judicial 
accomplishment  is  complex  and  scales  which  are  designed  to  measure 
achievement  in  other  institutions  cannot  be  transferred  to  the  courtroom. 

3.  Reducing  Costs 

According  to  Resnick  there  is  no  data  to  support  the  claim  that 
managerial  judging  reduces  the  costs  of  litigation.  In  order  to  make  such  a 
claim  one  would  need  empirical  evidence  concerning  the  number  of  judge 
hours  which  management  consumes  and  saves,  as  well  as  information  on  the 
effect  of  management  on  parties'  costs.  Without  such  data  one  cannot 
calculate  the  net  costs  of  managerial  judging. 

B.  The  Dancers  of  Managerial  Judging 

The  second  issue  which  Resnick  explores  is  the  risks  which  are 
involved  in  changing  judges  from  adjudicators  to  managers.  She  claims  that 
this  transformation  of  the  judge's  role  has  some  dangerous  systemic  effects. 

1.  The  Enhancement  of  Judicial  Power:  Transforming  a  judge  from  an 
adjudicator  to  a  manager  substantially  expands  the  opportunities  for  judges  to 
use  or  abuse  their  powers.  Most  of  the  procedural  managerial  decisions  made 
by  judges  (e.g.  how  much  time  to  allow  parties  to  prepare  their  cases)  are 
beyond  review.  Judges  can  create  rules  for  the  pretrial  phase  of  lawsuits  that 
the  parties  have  no  way  of  challenging.  In  addition  the  traditional  constraints 
on  judicial  power  are  absent.  Judges  when  creating  management  rules  need 
not  submit  their  ideas  to  the  discipline  of  written  justification  or  to  outside 
scrutiny. 

2,  The  Threat  to  Impartiality:  Management  techniques  involve  quite  a  bit  of 
informality,  such  as  private,  informal  meetings  between  judges  and  the  lawyers. 
The  extensive  information  which  judges  receive  during  pretrial  conferences  is 
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not  filtered  by  the  rules  of  evidence,  in  addition  judges  are  often  in  close 
contact  with  lawyers  during  the  course  of  management.  Such  interactions  may 
become  occasions  for  the  development  of  intense  feelings  about  the  case  or 
the  parties.  Consequently  management  may  give  rise  to  bias. 

Conclusion 

Resnick  states  that  she  does  not  object  entirely  to  court  management  of 
litigation  -  that  is  to  clerks  or  auxiliary  personnel  setting  time  frames  for  litigants, 
if  those  time  frames  are  reasonable  and  subject  to  adjustment  without  inordinate 
expense.  However  she  does  not  believe  that  the  judge's  role  as  manager  and 
as  adjudicator  are  compatible. 

Cross  References 

Resnick's  articles  have  generated  quite  a  bit  of  comment.  Two  articles 
which  are  highly  critical  of  her  reasoning  and  attempt  to  refute  her  arguments 
are:  Paul  Connolly,  "Why  We  Do  Need  Managerial  Judges",  (1984),  and 
Steven  Flanders,  "Build  Umpires  -  A  Response  to  Professor  Resnick",  (1984). 
In  particular  they  criticize  her  claim  that  there  is  no  empirical  evidence  to 
support  the  contentions  of  the  proponents  of  case  management. 

Judge  Peckham  also  addresses  Resnick's  arguments  in:  "A  Judicial 
Response  to  the  Cost  of  Litigation:  Case  Management,  Two-Stage  Discovery 
Planning  and  Alternative  Dispute  Resolution",  (1985).  He  believes  that 
Resnick  does  raise  valid  concerns  about  the  threat  which  judicial  management 
poses  to  impartiality  and  to  the  accountability  of  judges,  and  that  these 
problems  should  be  addressed.  However  he  rejects  her  basic  contention  that 
judges  should  not  involve  themselves  in  the  managerial  process.  He  argues 
that  the  adversarial  system  has  run  amok.  Judges  should  shoulder  part  of  the 
responsibility  for  the  orderly  and  prompt  disposition  of  cases.  He  maintains  that 
case  supervision  is  not  a  fundamental  departure  from  the  traditional  adversarial 
model,  but  rather  a  modification  which  facilitates  its  meaningful  operation. 

Finally,  with  respect  to  Resnick's  contention  that  there  is  no  evidence  to 
support  the  argument  that  judicial  intervention  results  in  more  settlements, 
reference  may  also  be  made  to:  D.  Provine,  "Managing  Negotiated  Justice: 
Settlement  Procedures  in  the  Courts",  (1987).  Provine  does  not  refer  directly  to 
Resnick's  argument.  However,  she  too  concludes  that  based  on  the  present 
state  of  the  research  it  is  too  early  to  assess  the  impact  which  judicial 
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J.  Ryan  et  al. 

Analyzing  Court  Delay  Reduction  Programs;  Whv  Do  Some  Succeed? 

(1981) 

This  article  reports  on  the  experience  of  four  courts  which  successfully 
reduced  case  processing  time  in  criminal  cases  through  the  adoption  of  delay 
reduction  programs.  The  four  jurisdictions  in  question  were  Providence  Rhode 
Island,  detroit,  Las  Vegas  and  Dayton,  Ohio. 

Ryan  begins  the  article  by  noting  that  in  the  past  it  was  thought  that 
delay  stemmed  from  a  single  identifiable  cause,  namely  high  judicial  workloads 
and  inadequate  resources.  The  solutions  which  were  tried  in  the  past  were 
basically  quick  fixes  such  as  pretrial  conferences  and  strict  adjournment 
policies.  However  these  solutions  did  not  work  because  they  failed  to  address 
the  broader  problem.  More  recent  research  has  revealed  that  delay  is  related 
to  local  practices  and  procedures,  formal  and  informal  norms,  attitudes  of  the 
local  bar  and  the  different  interests  of  the  parties  involved  (i.e.  the  "local  legal 
culture").  Efforts  to  reduce  delay  must  deal  with  these  larger  dynamics  of  the 
court  process. 

Each  of  the  four  courts  studied  in  this  article  recognized  that  there  were 
no  quick  solutions;  analysed  the  dynamics  of  their  own  court  process;  and 
achieved  success  in  reducing  delay.  However  the  courts  reached  these 
results  in  different  ways. 

The  article  then  goes  on  to  list  the  factors  which  contributed  to  the 
success  of  the  four  programs: 

1.  Lack  of  opposition  to  the  idea  and  implementation  of  a  delay  reduction 
program. 

2.  An  identifiable  nucleus  of  actors  supportive  of  the  delay  reduction 
program. 

3.  The  incremental  nature  of  the  reform:  the  individual  components  of  the 
program  involved  incremental  adjustments  to  existing  procedures  but  the 
cumulative  effect  was  a  significant  departure  from  prior  practice. 

4.  Coercion/persuasion  from  higher  courts.  The  higher  court  in  the 
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jurisdiction  through  its  decisions  and  administrative  office  acted  as  an  insistent 
and  persuasive  force  toward  a  general  reform  mentality. 

5.  Improved  communication  among  the  prosecutor,  public  defender, 
probation  office,  local  sheriff  and  the  police. 

6.  Additional  resources  accompanied  the  delay  reduction  program. 

7.  Consonance  with  the  local  sociological  culture  i.e.  the  court  reforms 
accommodated  the  attitudes  or  practices  of  local  actors  in  the  system. 
Consequently  the  new  practices  which  were  adopted  were  based  upon  local 
needs  and  norms. 

8.  Incentives  for  participants.  The  program  recognized  that  people  will  not 
make  changes  for  wholly  altruistic  reasons.  The  successful  introduction  of 
change  depends  in  part  upon  court  actors  being  able  to  see  accompanying 
professional  and  or  personal  gain. 

Based  upon  the  foregoing,  the  authors  speculate  that  reforms  which  are 
successfully  implemented  are  more  likely  to  persist  if  changes  are  incremental 
in  nature,  compatible  with  the  prevailing  local  legal  culture  and  if  positive 
incentives  are  provided  for  court  room  actors. 
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David  Saari 

American  Court  Management:  Theories  and  Practices  (1982) 

The  author  served  for  many  years  as  a  trial  court  administrator  and  is  a 
researcher  and  consultant  in  the  field  of  court  management.  The  book  is 
basically  a  primer  on  trial-court  administration.  However  in  addition  to  dealing 
with  the  practicalities  of  court  administration  it  also  contains  theoretical 
chapters  on  issues  such  as  : 

-  Basic  concerns  of  management; 

-Theories  of  management  (e.g.  Weber's  ideas  concerning  bureaucracy,  the 
human  relations  perspective,  the  systems  perspective  and  the  contingency 
perspective);  and 

-Theories  of  court  management. 

Having  canvassed  the  theoretical  foundations  of  this  subject,  the  author 
turns  to  the  practical  considerations  of  court  management.  He  attempts  to 
answer  questions  such  as:  What  types  of  management  works?  What  do 
managers  do  in  their  work?  What  is  the  state  of  the  art  in  managing  courts? 
What  is  the  better  literature  on  the  subject.  The  issues  covered  include: 
caseflow  management,  financial  management,  records  management  and 
organizational  management. 

In  the  final  chapters  the  author  considers  the  two  further  issues:  (1) 
Whether  the  court  manager  can  assist  the  court  in  developing  operational 
policy,  and  (2)  Whether  court  management  can  help  individual  courts  and 
judges  to  improve  the  fitness  of  the  judicial  branch  for  future  action. 

With  respect  to  the  first  issue  the  author  identifies  four  areas  where  the 
court  manager  can  make  useful  contributions  to  policy  development: 

-speedy  justice  and  trials 
-improving  jury  management 

-development  of  procedures  to  ensure  indigent  persons  receive 
representation 

-affirmative  action  and  equal  employment  opportunity  in  the  court  system 
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As  to  the  second  issue  concerning  future  contributions  by  court 
management,  the  author  sees  certain  dangers  which  could  undermine  any 
such  activities.  First  he  believes  that  many  judges  do  not  understand  what 
court  management  is  about.  They  fear  that  increased  management  will  produce 
a  bureaucracy.  The  author  argues  that  a  bureaucratic  result  is  not  automatic.  It 
will  appear  however  where  the  judiciary's  knowledge  of  management  is  limited 
to  a  bureaucratic  vision. 

Saari  argues  that  the  concept  of  court  management  set  out  in  his  book  is 
more  than  bureaucracy.  It  concerns  human  relations,  systems  and 
contingency  thinking  each  of  which  produces  a  different  emphasis  in 
organized  direction.  In  other  words  this  concept  of  court  management  is  not 
simply  concerned  with  control  and  accountability  of  judges  in  the  bureaucratic 
mold.  Court  management  can  bring  a  variety  of  organizational  perspectives  to 
the  consideration  of  a  problem. 
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Austin  Sarat 

The  Litigation  Explosion  (1 985) 

This  article  considers  whether  there  has  in  fact  been  a  litigation 
explosion  in  the  United  States.  The  author  argues  there  has  not,  and  considers 
the  implications  this  conclusion  has  on  solutions  to  the  problem  of  court  delay. 

What  exactly  is  meant  by  the  term  litigation  explosion?  It  is  undoubtedly 
true  that  more  and  more  cases  are  coming  before  the  courts.  The  question  is 
whether  this  simply  represents  an  increase  in  the  number  of  cases  being 
litigated  or  whether  there  has  also  been  an  increase  in  the  types  of  disputes 
which  are  now  being  submitted  to  the  courts.  If  the  increase  is  merely  an 
increase  in  raw  numbers  this  means  the  problem  is  demographic,  for  example 
because  the  population  is  increasing  the  are  more  traffic  accidents.  On  the 
other  hand  if  there  has  been  an  increase  in  the  scope  of  disputes  which  are 
being  brought  to  court,  this  would  mean  that  the  justice  system  is  being  used  to 
resolve  disputes  which  previously  were  handled  in  a  different  way  by  society. 

The  common  perception  is  that  an  increasing  demand  is  being  made  on 
courts  in  the  U.S.  because  problems  which  used  to  be  handled  by  other 
institutions  in  society  are  now  being  brought  before  the  courts.  If  this  view  is 
correct  this  would  mean  that  there  is  now  an  increased  tendency  to  define 
personal  problems  and  social  troubles  in  terms  of  legal  rights  and  obligations 
thus  causing  an  escalating  caseload  for  judicial  institutions.  Put  simply  it  would 
mean  that  American  society  is  becoming  more  litigious. 

In  order  to  determine  whether  there  has  been  a  change  in  the  nature  of 
the  disputes  which  are  being  brought  before  the  courts,  the  author  conducted  a 
study  using  what  he  called  a  "courts  in  context"  approach.  This  approach  sees 
courts  as  simply  one  element  of  society's  dispute  processing  apparatus,  and 
litigation  as  one  way  of  managing  disputes.  The  question  then  becomes  how 
much  of  society’s  dispute  resolution  business  is  dealt  with  by  the  courts. 

Not  all  potential  claims  end  up  in  litigation.  There  is  a  continuum 
between  the  occurrence  of  an  event  which  one  party  may  perceive  as 
injurious  and  the  resolution  of  that  dispute  by  litigation.  Many  stages  exist 
between  these  two  events.  For  example  the  person  who  is  aggrieved  must  first 
attribute  fault  to  someone  else.  The  next  stage  involves  confronting  the 
adversary  with  the  grievance.  That  grievance  may  be  accepted  or  there  may 
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be  a  compromise.  If  it  is  rejected  then  the  aggrieved  person  may  decide  to  see 
a  lawyer  or  may  seek  alternative  resolution  of  the  dispute,  finally  the  matter 
may  end  up  in  litigation.  Sarat  argues  that  at  any  point  along  the  continuum  the 
matter  may  be  resolved  without  litigation. 

The  relevant  question  then  becomes  has  there  been  an  increase  in  the 
litigation  measured  as  a  percentage  of  potential  legal  claims.  If  there  has  been 
such  an  increase  this  would  mean  that  there  has  been  an  increase  in  the  types 
of  disputes  which  are  being  taken  to  court.  Sarat  found  for  example  that  the 
percentage  of  all  grievances  which  ended  up  in  litigation  was  only  5%. 
Therefore  he  argues  that  the  so-called  litigation  explosion  merely  represents  an 
increase  in  the  sheer  number  of  cases  and  not  an  expansion  of  the  types  of 
matters  being  submitted  to  the  legal  system. 

In  Sarat's  view  this  distinction  has  relevance  when  it  comes  to 
considering  solutions  to  the  problem  of  court  congestion.  If  the  increase  of 
court  cases  is  due  to  a  change  in  demographics  and  not  the  state  of  mind  of  the 
people,  then  a  reform  which  would  aim  at  reducing  litigiousness  would  simply 
miss  the  mark. 

Cross-References 

Galanter  in  "The  Day  After  the  Litigation  Explosion"  (1986)  also  argues 
that  concerns  about  the  litigation  explosion  are  unwarranted.  The  issue  is  also 
discussed  in  S.  Hufstedler,  "Bad  Recipes  for  Good  Cooks  -  Indigestible  Court 
Reforms  of  the  Judiciary",  (1985). 
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P.  Schuck 

The  Role  of  Judges  in  Settling  Complex  Cases:  The  Agent  Orange  Example 

(1986) 

This  article  considers  the  settlement  role  which  the  judge  can  play  in 
complex  litigation.  The  issue  is  considered  thorough  a  detailed  analysis  of  how 
the  massive  Agent  Orange  tort  action  was  settled  through  the  activities  of  the 
judge  assigned  to  the  case. 

The  Agent  Orange  case  was  perhaps  the  largest  single  personal  injury 
case  ever  brought  to  litigation.  The  judge  played  a  very  active  and  aggressive 
role  in  the  settlement  procedure.  (The  article  does  emphasize  however  the 
judge’s  basic  fairness  and  attention  to  avoiding  bias).  The  judge  created  a 
panel  of  three  settlement  masters  who  were  experienced  lawyers.  These 
settlement  masters  met  with  both  sides  separately  over  a  prolonged  period  of 
time.  The  two  sides  were  not  permitted  to  negotiate  directly  with  each  other.  All 
negotiations  had  to  be  conducted  through  the  panel.  The  panel  also  kept  the 
judge  informed  of  the  progress  of  the  negotiations.  In  fact  the  judge  was  an 
active  participant  in  this  process.  Ultimately  the  judge  came  up  with  the 
principal  terms  of  the  settlement  and  persuaded  (and  to  a  certain  extent 
cajoled)  the  lawyers  into  accepting  them. 

The  principle  focus  of  the  article  is  an  examination  of  the  risks  to  justice 
and  the  appearance  of  justice  which  may  result  when  judges  actively  involve 
themselves  in  settlement,  particularly  judges  who  are  in  a  position  to  rule  on  the 
merits  and  thus  can  control  the  outcome  of  the  case.  The  author  discusses 
three  specific  risks. 

1.  Judicial  Overreaching:  During  the  course  of  a  case,  judges  have 
control  over  certain  inducements  which  they  can  manipulate  in  order  to 
influence  lawyers’  behaviour.  The  risk  is  that  judges  may  actually  abuse  these 
powers  or  may  be  seen  by  others  as  being  guilty  of  overreaching.  Even  where 
a  judge  scrupulously  avoids  rewarding  or  punishing  lawyers  who  do  or  do  not 
cooperate  in  effecting  the  settlement,  the  danger  remains  that  lawyers  may 
either  interpret  judicial  involvement  as  a  thinly  veiled  form  of  coercion  or  may 
conform  their  behaviour  to  what  they  believe  the  judge  is  demanding  rather 
than  to  the  needs  of  their  clients. 


2.  Overcommitment:  Fashioning  a  settlement  in  a  case  involves  an 
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enormous  investment  of  time  and  energy,  and  a  judge  who  makes  such  an 
investment  is  unlikely  to  remain  indifferent  to  the  outcome  of  the  negotiations. 
The  risk  therefore  is  that  the  judge's  commitment  to  the  settlement  may  become 
excessive  and  thus  compromise  the  appearance  or  reality  of  the  judge's 
fairness.  In  addition  under  the  Federal  Rules  of  Civil  Procedure,  a  settlement 
must  be  submitted  to  a  judge  for  approval.  It  is  unlikely  that  a  judge  who  has 
actually  fashioned  the  settlement  will  subsequently  rule  that  it  is  unfair. 

3.  Procedural  Unfairness:  Settlement  negotiations  are  necessarily  informal 
and  secretive.  There  is  therefore  a  risk  of  procedural  unfairness.  In  this  case 
for  example  there  were  ex  parte  communications  between  the  judge  and  the 
special  masters  and  between  the  special  masters  and  the  lawyers  who  were 
required  to  negotiate  separately  with  the  masters.  Although  this  techniques 
was  successful  in  producing  a  settlement  of  a  case  of  gigantic  proportions, 
subsequently,  there  were  allegations  of  procedural  unfairness. 

Conclusions 

On  the  whole,  given  the  mammoth  size  of  the  Agent  Orange  case  the 
author  believes  that  the  unusual  steps  taken  by  the  judge  to  settle  the  case 
were  justifiable.  He  does  however  suggest  two  procedural  changes  which 
might  ensure  greater  fairness: 

1.  The  judge  who  is  to  preside  over  the  merits  of  the  case  should  be  barred 
from  participating  in  settlement  negotiations. 

2.  Judges  who  fashion  settlements  should  be  barred  from  evaluating  their 
fairness. 
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H.  Schwartz  and  R.  Broomfield 

Delay:  How  Kansas  and  Phoenix  are  Making  it  Disappear  (1984) 

The  article  shows  how  delay  in  the  courts  was  reduced,  in  particular  by 
concentrating  on  obtaining  the  support  of  the  local  legal  culture  to  the  adoption 
of  delay  reduction  programs. 

KANSAS 

Iimg.-Q,uitielipes 

In  1980  the  Kansas  Supreme  court  adopted  certain  time  standards  which 
were  established  as  a  guide  for  the  disposition  of  cases.  The  standards  called 
for  the  resolution  of  felony  cases  within  a  median  time  of  120  days  from  the  date 
of  first  appearance  and  60  days  for  misdemeanors.  For  major  civil  cases  the 
median  standard  was  180  days  from  the  date  of  filing,  with  120  days  for 
domestic  relations  case  and  60  days  for  minor  civil  cases. 

Implementing  Delay  Reduction 

The  Supreme  Court  realized  that  in  order  to  reduce  delay  adopting 
guidelines  was  not  enough.  Judges  had  to  be  motivated  to  change  their  basic 
approach.  Therefore  the  issue  of  delay  and  the  necessity  of  reducing  delay 
was  addressed  at  every  conceivable  opportunity:  Judicial  education  programs 
and  conferences,  in  courthouse  hallways  and  at  any  place  with  a  willing 
audience. 

Secondly  a  program  was  instituted  to  publicize  both  internally  and 
externally  the  progress  which  has  been  made  in  reducing  delay. 

Internally  statewide  delay  reduction  statistics  are  routinely  featured  in  a 
monthly  employee  newsletter.  Laudatory  letters  are  sent  to  the  administrative 
judges  of  districts  which  have  made  the  most  progress  in  reducing  delay,  with  a 
copy  to  the  departmental  justice  in  charge.  An  annual  report  is  mailed  to  all 
judges,  county  commissions,  legislators  and  the  media  which  again  tries  to 
present  the  message  of  delay  as  interestingly  and  clearly  as  possible. 

Externally  delay  reduction  is  publicized  continuously  through  news 
releases,  media  conferences,  and  radio  and  television  interviews. 
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PHOENIX 


The  delay  reduction  program  in  Phoenix  also  concentrated  on  obtaining 
the  support  of  the  local  legal  environment.  The  program  was  implemented 
incrementally.  Initially  only  four  judges  participated  in  the  project  but  gradually 
all  were  involved.  Similarly  the  program  first  concentrated  on  the  civil  backlog 
and  then  addressed  the  problem  of  delay  in  criminal  cases. 

Attacking  the  Backlog 

A  meeting  was  held  with  the  lawyers  of  all  the  backlogged  cases  filed  in 
the  Phoenix  Superior  court  on  the  dockets  of  four  of  the  court's  judges.  The 
purpose  was  to  explain  the  new  system  to  the  lawyers,  screen  the  cases  and 
give  them  all  firm  trial  dates.  The  basis  of  the  new  system  was: 

1.  The  court  would  control  the  pace  of  litigation  from  the  moment  of  filing 
and  not  when  the  lawyers  indicated  readiness. 

2.  The  court  would  constantly  monitor  this  pace. 

3.  All  cases  would  be  tried  on  a  date  which  was  virtually  guaranteed  to  be 
certain. 

4.  The  court  would  strictly  control  adjournments. 

Each  year  more  judges  moved  into  the  program  so  that  eventually  the 
entire  civil  side  of  the  court  was  operating  under  these  rules.  The  median  case 
disposition  time  was  ultimately  reduced  from  two  years  to  eight  months. 

Two  years  into  the  program  the  same  incremental  approach  was  adopted 
on  the  criminal  side.  The  result  has  been  the  reduction  of  a  98  day 
arraignment-to-trial  period,  to  33  days. 


H.  Schwartz  et  a!., 

Delay  in_State  Courts:  Are  Time  Standards  an  Answer?  (1986) 


In  1980  Kansas  became  the  first  state  to  adopt  state-wide  time  standards 
for  the  resolution  of  civil  and  criminal  cases.  These  standards  were  non¬ 
mandatory.  They  were  designed  to  encourage  judges  to  take  control  of  and  be 
accountable  for  the  progress  of  cases  assigned  to  their  dockets.  This  article 
examines  whether  the  standards  are  accomplishing  what  they  were  designed 
to  do. 

Effect  of  the  Standards  on  Backlog 

In  the  first  four  year  period  following  the  introduction  of  the  standards 
Kansas  had  a  29%  absolute  reduction  in  the  total  number  of  pending  civil 
cases.  There  was  a  69%  reduction  in  civil  cases  pending  longer  than  24 
months  and  a  57%  reduction  in  civil  cases  pending  13  to  24  months. 

Views  of  Lawyers  on  Effect  of  the  Standards 

When  the  standards  were  first  introduced  in  1980  only  49.8%  of  lawyers 
were  in  favour  of  them.  That  support  has  now  grown  to  70.3%.  The  general 
consensus  is  that  the  standards  have  not  endangered  the  quality  of  lawyers’ 
representation  of  clients.  Most  lawyers  indicated  that  the  standards  had  not 
resulted  in  their  being  better  or  worse  prepared  for  cases. 

The  standards  have  eroded  the  bench/bar  relations  to  some  degree. 
52%  of  lawyers  felt  that  judges  were  becoming  more  concerned  with  meeting 
time  standards  than  with  assuring  adequate  time  and  opportunity  for  case 
preparation. 

One  argument  advanced  in  favour  of  time  standards  is  that  witnesses' 
memories  fade  over  time  and  that  therefore  the  adoption  of  such  standards 
should  have  an  effect  on  witness’  recall.  Only  a  minority  of  lawyers  (30%) 
noticed  a  positive  change  of  this  nature. 

The  time  standards  which  were  adopted  were  detrimental  to  certain 
types  of  cases  (e.g.  product  liability  and  medical  malpractice).  Those  types  of 
cases  were  too  complex  to  be  handled  within  the  time  frame  set  out  in  the 
standards. 
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Conclusions 

The  authors  conclude  that  overall  the  introduction  of  the  time  standards 
has  been  beneficial.  It  would  appear  however  than  some  fine-tuning  might  be 
in  order.  One  change  which  they  recommend  is  creating  separate  standards  for 
different  kinds  of  civil  cases. 
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I.  R.  Scott 

Procedural  Law  and  Judicial  Administration  (1987) 

The  author  is  a  professor  of  law  in  England.  In  this  article  he  examines 
the  relationship  between  the  management  sciences  and  the  law  of  civil 
procedure.  He  argues  that  the  field  of  judicial  administration  is  an 
interdisciplinary  one  which  combines  management  science  with  civil 
procedure.  However  a  gulf  exists  between  the  "administrators"  and  the 
"proceduralists".  Proceduralists  (i.e.  judges  and  lawyers)  often  object  to  reform 
proposals  put  forward  by  administrators  on  the  grounds  that  they  compromise 
important  procedural  principles  or  lack  sophistication.  Administrators  on  the 
other  hand  find  that  proceduralists  adhere  to  old  practices  which  stand  in  the 
way  of  efficiency. 

Scott’s  thesis  in  this  article  is,  that  of  these  two  disciplines,  procedural 
law  is  not  yet  very  mature.  Old  mechanisms  are  adhered  to  because  they  have 
been  part  of  the  law  for  a  long  time.  Moreover  many  procedural  principles  and 
assumptions  are  based  upon  intuition  and  logical  reasoning  rather  than 
empirical  investigation.  For  these  reasons  he  argues  that  procedural  law  is  not 
yet  in  a  position  to  make  innovative  contributions  to  the  emerging 
interdisciplinary  field  of  judicial  administration. 

The  Problems  with  Procedural  law 

In  theory  procedural  law  is  supposed  to  be  the  servant  of  substantive 
law.  Litigation  could  not  be  conducted  without  general  procedural  rules. 
However  very  often  procedural  process  became  an  end  in  itself.  As  a  result 
cases  were  not  determined  upon  their  merits  but  upon  the  manner  in  which  they 
came  before  the  courts.  Many  of  the  procedural  rules  which  we  have  today 
were  introduced  to  overcome  older  procedures  which  reformers  believed  had 
gotten  in  the  way  of  justice. 

However  even  today  procedural  law  is  not  free  from  problems.  For 
instance  many  of  the  goals  of  procedural  law  are  contradictory.  There  are  for 
example  rules  which  are  designed  to  minimize  the  cost  of  litigation  and  to 
provide  reasonably  prompt  finality,  such  as  the  rules  concerning  summary 
judgement.  These  rules  however  may  conflict  with  rules  designed  to  expose 
the  merits  of  the  case  and  to  enable  a  decision  to  be  made  on  the  "real  dispute" 
between  the  parties.  In  other  words  there  is  an  unresolved  tension  between  the 
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rules  designed  to  promote  efficiency  and  those  which  strive  to  ensure  an 
adjudication  on  the  merits. 


The  Problems  with  Procedural  Reform  to  Date 

There  have  been  problems  with  the  attempts  which  have  been  made  to 
date  to  reform  procedure.  Up  until  now,  reformers  have  attempted  to  solve 
procedural  problems  through  "reason  and  intuition  informed  mainly  by 
anecdote".  In  other  words  there  has  been  a  lack  of  empirical  research  into  the 
problems  faced  by  the  law  of  civil  procedure.  Scott  argues  that  proceduralists 
must  test  their  hypotheses  by  conducting  research  to  determine  how 
procedural  law  operates  in  practice. 

At  the  same  time  he  cautions  that  the  converts  to  the  cause  of  applying 
the  techniques  of  social  science  research  to  judicial  procedures  are  often  over 
zealous.  They  underestimate  the  importance  of  traditional  legal  research  and 
often  they  are  vague  as  to  exactly  what  they  mean  by  applying  social  science 
research  techniques. 

Scott  concludes  that  procedural  scholars  have  been  preoccupied  by 
the  quest  for  rationality.  They  were  never  concerned  with  values.  Until 
proceduralists  broaden  their  field  of  vision  and  their  analytical  tools, 
procedural  law  will  not  be  in  a  position  to  make  valuable  contributions  to  the 
field  of  judicial  administration. 
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K.  Shuart,  S.  Smith  and  M.  Planet 

Settling  Cases  in  Detroit;  An  Examination  of  Wayne  County's  "Mediation" 

Program  (1983) 

This  article  reports  the  findings  of  an  ABA  Action  Commission  which 
examined  a  civil  case  disposition  program  introduced  in  Wayne  County, 
Michigan.  The  problems  which  this  jurisdiction  faced  were  growing  civil 
backlogs  and  limited  judicial  and  staff  resources.  The  method  which  Wayne 
County  chose  to  relieve  its  court's  congested  dockets  was  through  the 
implementation  of  an  innovative  mediation  program.  This  program  had  a  high 
acceptance  rate  and  reduced  the  time  of  case  disposition  from  filing  to  trial  by 
12  months  over  a  4  year  period. 

Description  of  the  Program 

Rules  of  procedure  were  enacted  which  set  out  which  cases  must  go  to 
mediation  and  at  what  point  in  time.  The  mediation  program  applies  to  any  case 
where  the  relief  sought  is  exclusively  money  damages  or  the  division  of 
property.  Virtually  all  civil  cases  which  fall  within  these  guidelines  are 
scheduled  by  the  court  for  mediation. 

The  mediation  hearing  is  held  before  a  panel  of  experienced  litigators. 
Counsel  make  oral  presentations  and  also  submit  written  briefs.  The  panel 
evaluates  the  case  and  places  a  settlement  figure  on  it.  The  parties  may 
accept  of  reject  the  valuation. 

Where  the  valuation  is  rejected  the  case  proceeds  to  a  judge-conducted 
settlement  conference  on  the  scheduled  trial  day.  The  judge  often  uses  the 
panel's  valuation  figure  as  a  starting  point  to  the  settlement  discussions.  If  the 
case  is  not  settled  at  the  conference,  a  trial  is  immediately  held. 

A  party  who  rejects  the  panel's  valuation  and  who  fails  to  obtain  a  better 
result  at  trial  may  suffer  a  penalty  assessment. 

Unique  Features  of  the  Program 

1.  Nature  of  the  Problem:  The  designers  of  the  program  understood  that  in 
order  to  ensure  comprehensive  caseflow  management  the  program  had  to  be 
under  the  court's  direction.  There  were  however  constraints:  the  court  had 
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limited  administrative  personnel  or  financial  resources  to  devote  to  the  program. 


2.  Administration:  The  court  created  a  non-profit  organization  called  the 
Mediation  Tribunal  Association  (MTA),  which  handled  the  daily  administration 
of  the  program.  The  MTA  had  a  board,  which  set  its  policy.  However  the 
members  of  this  board  included  the  Chief  Justice  of  the  court  as  well  as 
representatives  of  the  bar.  In  addition,  the  court  administrator  was  also 
involved  in  general  administration  and  planning. 

3.  Finance:  Because  of  the  limited  financial  resources  available  it  was 
decided  that  the  program  had  to  be  self-financing.  Litigants  were  charged  a 
mediation  fee  of  $75.00  which  covered  all  the  program's  costs. 

4.  Settlement  Techniques:  The  rules  required  that  the  mediation  hearing 
occur  after  completion  of  discoveries.  Each  side  was  therefore  aware  of  the 
strengths  and  weakness  of  the  case  which  led  to  more  fruitful  settlement 
discussions.  In  addition  if  the  parties  had  not  voluntarily  opted  for  mediation  the 
judge  had  the  power  to  order  mediation  and  regularly  did  so  if  the  case  was 
eligible  under  the  rules. 

Eindinqs  of  lhe„.Cgm  mission 

1.  Design  of  the  Program  a  Major  Factor  in  its  Success:  The  designers  first 
identified  the  problems  which  were  facing  the  court  and  then  developed  a 
procedure  which  specifically  addressed  those  problems.  The  precise  details  of 
the  program  may  therefore  not  be  applicable  to  other  jurisdictions.  However 
the  Commission  found  that  the  designers  turned  their  minds  to  the  following 
procedural  matters  which,  in  the  Commission's  view,  should  always  be 
considered  in  planning  a  settlement  device: 

(i)  administration  and  financing  of  the  program; 

(ii)  type  of  settlement  technique  to  be  employed; 

(iii)  composition  and  selection  of  the  valuation  body; 

(iv)  timing  of  the  hearing; 

(v)  selection  of  appropriate  cases; 

(vi)  format  of  the  hearing;  and 

(vii)  inclusion  of  a  penalty  provision. 
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2.  Design  More  Important  than  Penalty  Provisions:  The  design  and 
operation  of  the  program  contributed  far  more  to  its  effectiveness  than  the  threat 
of  a  post  program  penalty.  What  induced  parties  to  settle  was  the 
reasonableness  of  the  valuation.  Interviews  with  lawyers  disclosed  that  parties 
would  reject  valuations  despite  the  penalty  threat  if  they  were  perceived  as 
being  unreasonable. 

3.  Benefits  of  the  Program  in  Addition  to  Settlement:  The  benefits  of  the 
program  extended  beyond  settlement  of  cases. 

(a)  It  helped  the  court  manage  its  calendar  by  identifying  cases  which 
had  been  abandoned  or  dismissed  and  those  which  continued  to  remain 
active. 

(b)  It  identified  cases  which  failed  to  meet  the  Circuit  Court's 
jurisdictional  threshold  of  $10,000.  Where  the  panel  evaluated  a  case  at  less 
than  $10,000,  and  the  parties  decided  to  go  to  trial,  the  case  was  removed  from 
the  Circuit  court  calendar  and  remanded  to  a  lower  court. 

(c)  It  focused  the  parties  on  settlement  and  may  have  facilitated 
settlement  at  a  later  stage  even  if  the  mediation  was  initially  unsuccessful 
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Dale  Sipes 

On  Trial:  The  Length  of  Civil  and  Criminal-Trials  (1988) 

This  book  reports  on  a  study  of  civil  and  criminal  trials  in  9  general 
jurisdiction  urban  trial  courts.  It  offers  perspectives  on  why  some  courts  are 
able  to  try  cases  in  anywhere  from  one  half  to  one  third  of  the  time  of  other 
courts. 

The  Objectives  of  the  Study 

1.  To  document  the  overall  length  of  civil  and  criminal  trials  in  different 
courts,  trials  of  different  case  types,  and  the  principal  segments  of  trials; 

2.  To  analyze  variations  in  trial  time;  and 

3.  To  identify  policies  and  procedures  that  might  shorten  trial  time  without 
sacrificing  fairness. 

The  Findings  and  Conclusions  of  the  Study 

The  study  found  that  trial  lengths  vary  greatly  in  courts  between  and 
within  states.  Part  of  this  variation  can  be  attributed  to  structural  factors.  These 
factors  include:  (1)  The  nature  of  the  court's  trial  load.  (For  example,  product 
liability  and  homicide  take  longer  to  try  than  motor  vehicle  torts  and  burglaries); 
and  (2)  Its  method  of  jury  selection  and  examination).  However  even 
accounting  for  these  differences  the  study  still  found  wide  variations  in  the 
duration  of  comparable  trials.  The  study  concluded  that  the  degree  of  judicial 
management  of  the  trial  process  is  the  single  most  important  factor 
distinguishing  courts  in  which  comparable  cases  are  tried  more  quickly  than 
elsewhere. 

Accordingly  the  study  calls  for  judicial  management  of  all  phases  of 
trials,  including  defining  areas  of  dispute  in  advance  of  trials,  conducting 
examinations  of  prospective  jurors,  setting  reasonable  time  lengths  for  each 
trial  segment,  and  prohibiting  trial  evidence  that  is  repetitive,  unnecessary  or 
needlessly  lengthy. 


Variations  in  Trial  Lengths 
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The  book  discusses  in  great  detail  differences  in  the  lengths  of  trials 
overall  as  well  as  the  major  segments  of  a  trial.  As  might  have  been  expected, 
the  nature  of  the  trial  influenced  its  length.  For  example  jury  trials  take  longer 
than  non-jury  trials.  The  study  also  found  that  trials  varied  in  length  from  court 
to  court.  Courts  in  some  states  were  faster  than  courts  in  other  states. 
Moreover,  courts  which  had  faster  trials  were  faster  in  all  categories  and 
slower  courts  were  consistently  slow  in  all  categories.  Finally  the  study  also 
found  that  there  were  differences  between  courts  within  the  same  state. 

Wtiai  Accounts  for  Variations  in  Trial  Length? 

1.  Case  Type:  The  study  confirmed  that  there  are  certain  cases  which  by 
their  nature  take  longer  to  try  than  others.  Motor  vehicle  torts  takes  less  time  to 
try  than  product  liability  cases.  Nevertheless  this  cannot  be  the  complete 
answer  because  there  were  wide  variations  in  trials  of  the  same  case  types. 
For  example  in  New  Jersey  the  average  trial  time  for  motor  vehicle  torts  was  8.5 
hours  whereas  in  Oakland  it  was  21.5  hours.  In  other  words  faster  courts  were 
consistently  faster  than  slower  courts  whatever  the  case  type. 

2.  Case  Complexity:  What  then  accounts  for  different  trial  lengths  for  the 
same  type  of  case?  Once  factor  is  case  complexity.  The  study  measured  case 
complexity  by  looking  at  the  following  indicators:  (1)  number  of  parties,  exhibits 
and  claims;  (2)  number  and  type  of  lawyers;  and  (3)  number  and  time  for 
witnesses.  Of  these  indicators  the  study  found  the  number  of  witnesses 
examined  and  exhibits  produced  varied  significantly  for  both  civil  and  criminal 
trials.  This  suggests  that  there  is  a  correlation  between  trial  length  and  these 
two  factors. 

3.  Jury  Selection:  In  the  U.S.  there  are  significant  differences  in  the 
methods  used  to  select  a  jury  and  the  study  found  that  these  differences 
affected  trial  time. 

4.  Variation  bv  Judge:  Lawyers  were  interviewed  and  surveyed  to 
determine  the  extent  to  which  trial  length  varied  by  judge.  The  study  found  that 
trial  length  does  vary  from  judge  to  judge,  with  the  level  of  judicial  control 
playing  an  important  part,  followed  by  several  other  characteristics  and 
practices  of  the  trial  judge.  The  characteristics  which  were  identified  as  most 
influencing  trial  time  were  the  judge’s  personal  qualities  particularly  the  judge's 
decisiveness. 
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5.  Variation  bv  Lawyer:  Judges  in  turn  were  asked  whether  and  the  extent 
to  which  trial  lengths  varied  by  lawyers.  The  responses  varied  by  jurisdiction. 
For  example  a  great  majority  of  California  judges  believe  that  the  variation  is 
considerable  whereas  only  15  %  of  the  judges  in  New  Jersey  hold  this  view. 
Basically  in  states  with  shorter  trials  fewer  judges  believed  that  trial  time  varies 
much  by  lawyer.  In  states  with  longer  trials  the  judges  overwhelmingly 
responded  that  the  lawyers  trying  the  case  could  cause  the  time  to  vary 
considerably.  The  authors  of  the  study  suggest  that  this  difference  in  the  views 
of  judges  about  the  effect  which  lawyers  have  on  trial  length,  was  related  to 
the  fact  that  certain  courts  (such  as  California)  did  not  manage  lawyers  as 
much  as  other  courts  (such  as  New  Jersey).  The  characteristic  which  judges 
cited  as  most  influencing  trial  length  was  trial  preparation.  The  ability, 
knowledge  and  skill  of  a  lawyer  were  also  cited. 

The  study  also  found  that  there  was  no  correlation  between  trial  length 
and  (1)  the  type  of  legal  representation  in  a  criminal  trial  (i.e.  public  defender, 
private  counsel  or  self  representation);  and  (2)  economic  incentives  to  hasten 
or  slow  the  pace  of  a  trial. 

How  Can  Trials  be  Managed? 

The  study  claims  that  its  research  determined  that  all  parts  of  a  trial  are 
susceptible  to  judicial  management 

1.  Pretrial  Motions:  Determining  certain  matters  prior  to  trial  instead  of 
during  the  trial  will  not  necessarily  save  the  overall  judicial  expenditure  of  time 
on  a  case.  However  in  some  cases,  the  resolution  of  motions  prior  to  trial  may 
lead  to  more  nontrial  dispositions.  Even  if  the  case  goes  to  trial,  hearing  the 
motions  prior  to  trial  means  there  will  be  fewer  impositions  on  juror  time  and  the 
trial  momentum  will  be  interrupted  less  often. 

2.  Jury  Selection:  Judicial  involvement  in  and  limitations  on  lawyers' 
questioning  appears  to  expedite  jury  selection  without  compromising  trial 
fairness. 

3.  Presentation  of  Case:  Unnecessary  and  repetitive  evidence  can  be 
reduced  by  defining  the  areas  of  dispute  and  imposing  time  limits. 

4.  Influence  of  Pretrial  Case  Management:  This  study  did  not  focus  on 
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pretrial  management.  However  it  did  find  a  link  between  trial  length  and  the 
nature  of  the  case  management  in  the  pretrial  period.  It  appears  that  courts 
which  emphasized  delay  reduction  in  the  pretrial  period  created  an  atmosphere 
which  extended  into  the  trial  itself,  even  if  special  management  techniques 
were  not  employed  by  the  trial  judge. 

5.  Trial  Continuity  and  Length  of  Trial  Dav:  The  study  found  that  trial 
interruptions,  either  through  nonsequential  or  short  trial  days  tended  to 
lengthen  the  total  time  needed  to  complete  a  trial.  In  other  words,  consecutive 
and  longer  trial  days  lead  to  trials  being  conducted  in  fewer  total  hours.  The 
system  of  trial  assignment  (i.e.  the  individual  calendar  versus  the  master 
calendar)  does  not  affect  trial  continuity.  Continuity  could  be  protected  under 
either  system. 

6.  Measuring  Trial  Time:  The  study  found  that  most  judges  and  lawyers  did 
not  actually  know  how  much  time  it  takes  for  typical  cases  to  proceed  through 
the  courts.  The  regular  collection  of  trial  time  information  concerning  case  type 
and  pertinent  case  characteristics  (e.g.  the  number  of  witnesses  and  exhibits) 
could  have  both  immediate  and  long  term  benefits. 

In  the  short  run  it  could  tell  courts  what  are  typical  trial  times.  This 
information  could  then  be  used  to  develop  courtwide  expectations  that  in  a 
particular  type  of  case  with  a  particular  set  of  issues,  a  trial  can  be  expected  to 
conclude  in  a  particular  amount  of  time.  Over  the  long  term  the  information  can 
be  used  to  develop  weighted  schemes  to  schedule  trial  dates.  Instead  of 
scheduling  the  same  number  of  cases  for  trial  each  day,  courts  would  develop 
case  weights.  Cases  which  typically  took  longer  would  have  a  higher  weight 
than  other  case  types.  A  schedule  could  then  be  prepared  whereby  cases 
would  be  grouped  according  to  the  total  case  weighting  points  for  each  day. 
Scheduling  case  in  this  way  could  have  a  direct  impact  on  a  court's  ability  to 
maintain  firm  trial  dates  which  is  recognized  as  being  a  cornerstone  of  any 
delay  reduction  program. 

Cross-References 

1.  This  study  focused  on  the  length  of  civil  and  criminal  trials.  Barry 
Mahoney  recently  completed  a  general  study  of  the  pace  of  litigation  from  the 
filing  to  the  final  disposition  of  civil  and  criminal  cases.  Mahoney  and  Sipes 
compare  the  combined  effect  of  their  two  studies  in  the  criminal  sphere,  in  an 
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article  entitled:  "Toward  Better  Management  of  Criminal  Litigation"  (1988). 

2.  Judge  Richard  Silver's  article,  "Monitoring  the  Length  of  Criminal  Trials  : 
A  Judicial  Perspective"  (1988),  discusses  the  findings  and  suggestions  of 
Sipes'  study.  He  agrees  with  her  conclusions  particularly  the  suggestion  that 
judges  must  assume  more  control  over  the  management  of  the  trial  itself.  In  this 
two  page  article  he  provides  a  list  of  things  which  judges  can  do  to  speed  up 
cases  without  sacrificing  fairness. 
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L.  Sipes 

Reducing  Delay  in  State  Courts  -  A  March  Against  Follv  (1985) 

The  author  is  one  of  the  leading  proponents  of  the  case  management 
approach  to  the  problem  of  court  delay.  In  this  article  he  provides  a  historical 
survey  of  the  major  developments  which  have  occurred  in  research  and 
experimentation  in  this  area  between  1970  to  1984.  The  article  focuses  on 
studies  and  experiments  which  have  been  conducted  by  or  as  a  result  of  the 
activities  of  the  National  Centre  for  State  Courts. 

Studies  on  the  Pace  of  Litigation;  The  Shift  lro,m .a  Structural, -Explanation  1q 

Local  Legal  Culture  and  Case  Management 

The  first  comprehensive  study  into  the  issue  of  court  delay  was 
undertaken  by  Church  and  published  in  1978.  This  study  sought  to  explain 
why  some  trial  courts  dispose  of  cases  at  a  faster  rate  than  others  and  what 
factors  account  for  the  pace  of  litigation.  The  study  looked  at  21  general 
jurisdiction  urban  trial  courts.  The  study  came  up  with  numerous  important 
findings,  including  some  conclusions  which  challenged  the  conventional 
approach  to  solving  the  problem  of  court  delay.  Those  findings  included  the 
following: 

1.  State  trial  courts  process  cases  at  widely  varying  speeds  with  widely 
varying  numbers  of  dispositions  per  judges.  For  example  the  time  from 
commencement  to  disposition  in  some  courts  was  three  times  longer  than  in 
others. 

2.  The  pace  of  criminal  and  civil  litigation  is  not  significantly  affected  by 
court  size,  individual  judge  caseload  or  the  percentage  of  cases  which  go  to 
trial. 

3.  Neither  processing  time  nor  judicial  productivity  appear  to  be  improved 
by  extensive  settlement  programs. 

Traditional  theories  had  seen  court  delay  as  a  problem  of  court  structure, 
i.e.  it  was  a  resource  problem  caused  by  the  size  of  caseloads  or  lack  of 
judges.  The  solutions  proposed  by  these  theorists  were  to  increase  resources 
or  reduce  the  demands  on  existing  resources  through  the  adoption  of 
techniques  such  as  settlement  conferences  or  crash  programs  to  reduce 
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backlogs.  However  Church  found  that  some  of  the  fastest  courts  had  larger 
caseloads  or  fewer  judicial  resources  than  some  of  the  slower  courts. 
Accordingly  he  proposed  a  new  theory.  Delay  was  not  caused  by  inadequate 
resources  but  rather  by  the  "local  legal  culture.  The  local  legal  culture  was  a 
cluster  of  informal  (i.e.  not  structural)  factors:  the  established  expectations, 
practices  and  informal  rules  of  behaviour  of  judges  and  lawyers.  Because  of 
these  factors  courts  adapted  to  a  given  pace  of  civil  and  criminal  litigation. 
These  factors  must  be  overcome  in  order  to  increase  the  pace  of  litigation. 
Church  concluded  that  the  most  promising  technique  for  reducing  delay  is 
court  management  of  case  processing  from  commencement  to  disposition. 

Experiments  with  Case  Management 

Shortly  after  Church's  study  was  published  experiments  were  conducted 
to  test  whether  case  management  could  be  effective  in  reducing  delay. 
According  to  Sipes  it  became  apparent  within  a  year  that  judicial  control  of 
case  processing  could  change  the  local  legal  culture  and  improve  the  pace  of 
litigation.  The  experiments  also  helped  to  identify  the  important  ingredients  of  a 
delay  reduction  plan  which  are: 

1 .  Commitment:  A  commitment  by  the  court  to  control  caseflow; 

2.  Determining  the  Current  pace  of  Litigation:  Identification  of  the  major 
events  in  the  litigation  process  which  the  court  must  control  and  measurement 
of  the  present  pace  of  litigation  between  these  events; 

3.  Evaluation  of  the  Current  Pace:  Determining  whether  the  time  between 
steps  in  the  litigation  process  is  acceptable; 

4.  Creating  Time  Standards  to  Govern  Pace:  If  the  time  is  unacceptable, 
specifying  the  maximum  permissible  time  in  the  typical  case  with  allowance  for 
exceptional  cases.  This  produces  time  standards  to  govern  the  overall  pace  of 
litigation  as  well  as  each  stage  in  the  process; 

5.  Implementation:  The  court  can  then  implement  the  plan  with  emphasis  on 
monitoring  adherence  to  the  time  standards  set  by  the  court  at  each  stage  of  the 
litigation  process; 

6.  Generating  Information:  The  court  should  also  develop  a  system  to 
produce  the  information  needed  to  manage  the  processing  of  cases  and  should 
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consult  with  the  bar  and  public  officials  involved  with  the  justice  system. 

The  experiments  also  showed  that  delay  may  stem  from  many  different 
sources,  and  can  therefore  be  reduced  through  the  use  of  different  strategies 
which  are  responsive  to  local  conditions. 

Current  Trends  in  Case  Management 

1.  Judicial  Control:  The  traditional  view  about  control  over  the  pace  of 
litigation  was  that  the  preparation  and  processing  of  a  case  was  the  prerogative 
of  the  parties.  Because  of  the  success  of  the  the  case  management  approach 
to  delay  reduction  with  its  emphasis  on  judicial  control  over  the  pace  of 
litigation,  this  traditional  view  is  losing  support  among  the  bench  and  bar. 
Lawyer  control  has  failed  to  cure  the  problem  of  delay.  By  contrast  court 
control  particularly  over  the  pretrial  process  has  produced  dramatic  results. 

2.  Time  Standards:  The  American  Bar  Association  has  endorsed  the 
adoption  of  time  standards,  and  many  states  have  adopted  standards  for 
processing  cases. 

3.  State-Wide  Administration:  There  is  a  trend  towards  having  judges  and 
administrators  who  hold  state-wide  positions  assume  responsibility  for  reducing 
delay. 

4.  Screening  and  Tracking  Cases:  There  is  increasing  interest  in 
segregating  cases  for  processing  purposes.  Different  time  standards  or  levels 
of  judicial  supervision  could  be  applied  to  different  categories  of  cases. 

5.  Trial  Management:  Little  research  has  been  done  concerning  the 
conduct  of  trials  in  order  to  make  them  more  expeditious.  It  may  be  possible  to 
develop  techniques  in  this  area  as  well.  [Since  the  publication  of  this  article  a 
major  study  in  this  area  has  been  conducted  by  D.A.  Sipes,  and  is  reported  in 
her  book  On  Trial:  The  Length  of  Civil  and  Criminal  Trials! 
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A.  Vollack 

Keeping  Abreast  of  the  Flood;  How  Judges  Can  Control  Caseflow  (1981) 

The  author  is  a  district  court  judge  in  Colorado.  He  describes  the 
administrative  procedures  and  techniques  which  were  instituted  over  a  two 
year  period  in  the  civil  division  of  his  court  in  order  to  combat  backlog  and 
delay.  The  program  was  based  upon  two  premises:  First,  the  administrative 
procedures  of  the  court  must  be  changed  to  allow  judges  to  assume  the 
responsibility  of  administering  all  cases  assigned  to  them.  To  do  so  the  judge 
must  take  control  of  all  cases  at  an  early  stage,  set  the  time  for  all  events  to 
occur  in  the  progression  of  the  case  and  retain  court  control  until  the  case  is 
closed.  The  second  component  of  the  program  is  ensuring  the  support  of  all 
participants  -judges,  court  personnel,  the  private  bar  and  public  defenders. 

Phase  1 :  Adjournments 

The  court  adopted  a  strict  adjournment  policy.  Counsel  were  required  to 
request  an  adjournment  before  a  judge  and  to  show  good  cause.  Clients  also 
had  to  appear  at  the  hearing  or  counsel  had  to  provide  the  written  consent  of 
clients  to  the  adjournment.  No  adjournment  was  granted  within  30  days  of  trial. 
Lawyers  who  are  unprepared  for  trial  often  seek  an  adjournment  two  weeks 
before  the  trial  date.  Adopting  a  strict  adjournment  policy  especially  30  days 
before  trial  forced  lawyers  to  prepare  in  time  for  trial.  In  addition  the  policy  also 
induced  more  cases  to  settle. 

Efaase£;...Qase  Control 

The  second  phase  of  the  program  involved  transferring  control  of  a  case 
from  counsel  to  the  court.  Once  the  court  obtained  control  over  the  case, 
control  would  be  maintained  until  the  case  was  closed.  An  essential  element  to 
ensuring  case  control  were  procedures  for  tracking  the  status  of  assigned 
cases.  The  article  describes  the  various  procedures  which  were  employed  to 
ensure  that  appropriate  actions  were  being  taken  in  each  case  on  a  timely 
basis. 


In  addition  to  initiating  these  control  management  procedures  with 
respect  to  newly  filed  cases,  a  comprehensive  review  of  all  open  cases  was 
also  undertaken  to  determine  what  action  would  be  necessary  to  reach  early 
closure  on  those  matters. 
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To  maintain  judicial  control  a  systematic  review  of  all  open  cases  was 
made  every  60  days.  This  afforded  the  court  a  continuing  overall  picture  of  the 
open  case  file  and  directed  its  attention  to  those  cases  which  required  action  to 
prevent  them  from  falling  in  a  backlog  status. 

Phase  3:  Pretrial  and  Trial  Procedures 

Pretrial  conferences  were  held  45  to  50  days  prior  to  trial.  They  served 
a  number  of  purposes.  Motions  and  other  collateral  issues  were  resolved 
thereby  narrowing  the  issues  to  be  litigated  and  reducing  the  number  of  witness 
who  had  to  be  called.  If  affidavits  were  to  be  used  at  trial  counsel  had  to 
indicate  at  the  pretrial  conference  the  portions  of  the  affidavits  to  which  they 
agreed  or  objected.  This  would  enable  a  hearing  on  the  affidavits  to  be  set 
prior  to  trial.  Counsel  were  also  asked  at  the  pretrial  conference  to  pre-mark 
exhibits  and  prepare  lists  of  witnesses  and  exhibits  to  be  submitted.  All  these 
techniques  ensured  that  the  actual  trial  time  would  be  reduced. 

Phase  4:  Case  Categorization 

This  phase  entailed  establishing  categories  of  cases.  Its  purpose  was  to 
improve  the  utilization  of  court  time  by  assisting  the  division  clerk  in  setting  the 
appropriate  amount  of  court  time  for  trials  and  motions.  The  court  relied  on  its 
past  experience  with  similar  cases  in  order  to  categorize  them. 

Results  of  the  Program 

The  program  dramatically  reduced  the  court's  backlog  and  also 
permitted  the  court  to  reduce  significantly  its  established  limits  of  tolerable 
delay  for  both  civil  and  criminal  matters  with  minimal  cost. 
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Paul  Wice 

The  Speedv-Trial  Dilemma;  A  Handbook  on  Reform  (1987) 

In  1980  the  New  Jersey  Supreme  Court  initiated  a  state-wide  speedy 
trial  program  which  was  designed  to  reduce  delay  in  criminal  cases.  Goals  for 
time  reduction  were  announced  and  county-planning  bodies  charged  with 
developing  strategies  to  meet  these  objectives  were  established.  Within  two 
years  the  state  had  been  able  to  lower  the  average  disposition  time  from  one 
year  to  seven  months. 

The  author  is  a  professor  of  political  science  and  was  involved  as  a 
consultant  with  the  New  Jersey  program  from  1983  to  1986.  In  this  article  he 
outlines  some  of  the  major  issues  which  must  be  addressed  in  designing  a 
delay  reduction  program  and  offers  some  suggestions  as  to  the  elements  which 
which  will  contribute  to  the  success  of  any  such  program. 

Areas  of  Confusion  Concerning  Delay  and  Delay  Reduction 

The  author  notes  that  there  is  still  some  confusion  about  basic  issues 
concerning  delay  reduction.  Having  a  clear  understanding  of  these  issues  is  a 
prerequisite  to  designing  a  successful  delay  reduction  program. 

1.  How  to  Properly  Measure  Delay 

Before  attempting  to  reduce  delay  in  the  court  system  it  is  necessary  to 
determine  how  much  delay  exists.  This  in  turn  raises  the  question  of  how  do  we 
measure  delay,  and  where  should  we  draw  the  line  in  determining  what  amount 
of  time  is  either  acceptable  or  unacceptable. 

The  author  argues  that  in  a  criminal  case  the  time  period  for  monitoring 
delay  should  be  measured  from  the  time  of  arrest  until  final  disposition  whether 
it  is  dismissal,  acquittal  or  sentencing. 

2.  How  to  Obtain  Reliable  Statistics  About  Delay 

A  related  problem  area  is  the  reliability  and  validity  of  the  statistics  used 
to  describe  the  amount  of  court  delay.  Court  delay  is  typically  measured  in 
terms  of  statistical  averages.  Averages  tend  to  distort  the  time  the  majority  of 
cases  actually  require  for  disposition  since  these  figures  are  badly  skewed  at 
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both  ends  of  the  delay  continuum.  Wice  therefore  argues  that  additional  time 
periods  need  to  be  utilized  in  order  to  better  capture  the  realities  of  court  delay. 

3.  Differing  Views  of  Delay  by  the  Participants  in  the  Process 

Some  participants  in  the  criminal  justice  system  have  divergent  views 
about  delay.  Although  Wice  believes  that  the  many  are  in  favour  of  delay 
reduction  he  points  out  that  some  participants  may  either  be  opposed  to  or 
unconcerned  about  delay  reduction. 

For  example,  defendants  may  find  it  in  their  interest  to  delay  their  trials.  If 
they  are  guilty  and  are  out  on  bail  they  may  hope  that  witnesses  memories 
may  fade  over  time  or  that  harmful  evidence  may  be  lost.  Some  defence 
lawyers  may  be  interested  in  delay  as  this  will  involve  more  appearances  and 
justify  higher  fees.  Some  lawyers  may  wish  to  delay  trial  if  this  aids  their  case. 
Finally  prosecutors  may  be  unconcerned  about  the  problem  of  delay.  Because 
of  their  heavy  caseload  they  are  prisoners  of  short-term  pressures  and 
inadequate  resources.  As  a  result  they  may  favour  putting  off  cases  in  order  to 
handle  a  more  immediate  crisis. 

4.  Difficulty  in  Determining  What  is  Acceptable  Delay 

There  is  also  a  divergence  of  views  as  to  what  constitutes  an  acceptable 
amount  of  delay.  For  example  New  Jersey  managed  to  reduce  its  average 
disposition  time  for  criminal  cases  from  one  year  to  seven  months.  Should  it  aim 
for  a  disposition  time  of  75  days,  which  is  the  goal  of  the  courts  in  Detroit  and 
San  Diego?  That  depends  upon  whether  there  are  unique  and  insurmountable 
local  factors  that  would  block  further  reductions.  To  move  blindly  towards 
unrealistic  goals  by  taking  achievements  of  other  jurisdictions  as  a  model 
would  only  create  tension  and  frustration  within  the  ranks  of  the  judiciary  and 
other  public  officials.  In  the  end  it  would  undermine  the  program. 

Obstacles  to  Reducing  Delay 

1.  Most  Defendants  Don't  Want  Speedy  Trials 

Most  defendants  according  to  Wice  wish  to  delay  their  trials  and  they 
can  adapt  a  number  of  constitutional  rights  to  achieve  this  end: 
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(a)  The  right  to  confront  witnesses  against  them 

(b)  The  right  to  confront  witnesses  in  their  favour 

(c)  The  right  to  a  grand  jury  indictment 

(d)  The  right  to  protection  against  self  incrimination  and 

(e)  The  right  to  a  competent  defence 

2.  Conflict  Among  Government  Units 

There  are  institutional  strains  and  tensions  among  major  government 
units.  The  judicial,  executive  and  legislative  branches  of  government  engage 
in  a  mild  form  of  adversarial  struggle. 

3.  Conflict  between  County  and  State 

Tensions  may  exist  between  the  local  levels  of  government  and  their 
statewide  equivalents.  The  conflict  revolves  around  how  much  discretion  must 
be  surrendered  by  the  state  to  local  government  institutions. 

Dealing  with  Delay:  Possible  Remedies 

Wice  notes  that  the  criminal  justice  systems  in  the  U.S.  have  used  four 
different  strategies  to  deal  with  delay.  The  first  two  strategies  were  rejected  by 
the  New  Jersey  program  while  the  last  two  were  considered  to  be  the  proper 
method  of  reducing  delay. 

1.  Delay  as  a  Resource  Problem 

Viewing  delay  as  a  resource  problem  means  adopting  the  attitude  that 
only  by  providing  greater  resources  such  as  more  judges,  prosecutors,  public 
defenders  and  probation  officers  will  there  be  a  reduction  in  delay.  New 
Jersey  rejected  this  approach  first  because  of  fiscal  constraints.  Secondly 
pilot  projects  in  other  jurisdictions  had  demonstrated  that  delay  could  be 
reduced  by  adopting  case  management  techniques  at  minimal  public  expense. 

2.  Statewide  Court  Rules 

The  second  approach,  rejected  by  New  Jersey,  is  the  creation  and 
enforcement  of  statewide  court  rules  which  would  statutorily  require  a  case  to 
be  disposed  of  within  a  set  period  of  time  (e.g.  90  or  120  days).  There  has  been 
a  mixed  record  of  success  in  the  jurisdictions  which  have  adopted  these  rules. 
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New  Jersey  rejected  this  approach  because  it  was  unwilling  to  eliminate 
arbitrarily  a  case  simply  because  it  had  exceeded  an  artificial  period  of  time. 
Secondly  it  felt  that  adoption  of  this  approach  would  increase  friction  between 
the  state  and  local  court  systems  which  would  likely  believe  that  their 
discretionary  powers  were  being  undermined. 

3.  Case  Management  and  Procedural  Reforms 

The  third  strategy  which  was  enthusiastically  endorsed  by  the  New 
Jersey  Committee  was  the  adoption  of  case  management  techniques  coupled 
with  procedural  reforms. 

4.  Understanding  the  Impact  of  the  Local  Legal  Culture 

The  fourth  approach  is  more  of  an  analytical  conclusion  rather  than  a 
series  of  reforms.  The  local  legal  culture  i.e.  the  attitudes  of  the  local  legal 
environment  is  critical  to  the  success  or  failure  of  any  delay  reduction  program. 
The  participants  in  the  local  legal  culture  are  judges,  prosecutors,  public 
defenders,  defence  counsel,  probation  departments  and  local  government 
officials.  They  can  influence  court  delay  since  they  control  the  day  to  day 
operations  of  the  criminal  courts.  Wice  cautions  however  that  awareness  of  the 
local  practices  and  procedures  does  not  mean  that  reformers  have  to  surrender 
to  the  restrictions  imposed  by  the  local  legal  culture.  Instead  such  awareness 
will  allow  local  and  state  planners  to  offer  and  develop  programs  that  are 
realistically  designed  for  success. 

Without  the  encouragement  and  willing  participation  of  the  local  legal 
culture,  especially  the  public  officials,  court  reforms  are  doomed  to  failure. 
Wice  claims  that  research  in  New  Jersey  and  other  jurisdictions  indicates  that 
in  nearly  every  successful  delay  reduction  program,  the  key  ingredient  was  the 
cooperative  spirit  among  the  participating  public  officials.  This  spirit  must  be 
established  during  the  initial  planning  stages  of  speedy  trial  reform  and  then 
sustained  throughout  the  entire  program. 
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D.  Wilson 

Delay  in  the  Criminal  Justice  System  (1987) 

The  author,  a  student  of  criminology,  considers  the  causes  of  delay  in 
the  Canadian  criminal  justice  system  (excluding  appeal  courts)  and  possible 
solutions  to  the  problem. 

Is  there  a  Problem  of  Delay? 

According  to  a  study  carried  out  in  1973  by  Hann,  unacceptable  levels 
of  delay  existed  at  that  time  in  the  Canadian  criminal  justice  system.  According 
to  Wilson  there  has  not  been  any  recent  empirical  research  on  this  issue. 
Nevertheless,  she  states  that  since  there  is  no  indication  that  any  major 
changes  have  occurred  since  1973  in  the  handling  of  workflow  in  the  criminal 
justice  system,  and  as  the  number  of  offences  has  increased  drastically  during 
that  period,  it  is  reasonable  to  assume  that  the  delay  problems  identified  by  the 
Hann  study  have  only  increased. 

Causes  of  and  Solutions  to  the  Problem  of  Delay 

1.  Limited  Resources 

One  possible  cause  for  delay  is  inadequate  resources  in  the  justice 
system  (i.e  too  few  judges,  courtrooms  etc.),  and  the  solution  which  is  usually 
suggested  is  increasing  those  resources.  Wilson  notes  however  that  a  1976 
study  of  Montreal's  courts  concluded  that  increasing  the  resources  of  the 
criminal  justice  system  would  not  effectively  reduce  delay  and  backlogs.  In 
addition  there  is  often  insufficient  funding  available  to  pursue  this  option. 

2.  Overusage  of  the  Criminal  Justice  System 

It  may  be  that  we  are  placing  too  excessive  a  demand  on  our  criminal 
justice  system,  and  that  many  matters  are  unnecessarily  being  treated  as  full 
blown  criminal  offences.  A  possible  solution  is  decriminalization,  i.e.  the 
removal  or  certain  areas  of  offences  from  the  status  of  criminal  acts,  thus 
diverting  large  numbers  of  cases  from  the  court  process  and  reducing  the 
burden  of  court  caseloads.  Wilson  suggests  that  the  Criminal  code  should  be 
amended  so  as  to  divert  certain  offences  (e.g  summary  and  hybrid  offences) 
from  the  full  rigors  of  the  formalized  justice  system.  She  suggests  such  offences 
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could  be  treated  in  a  manner  similar  to  the  procedure  set  out  in  the  Ontario 
Provincial  Offences  Act. 

3.  Adherence  to  Tradition 

Another  cause  of  delay  is  adherence  to  certain  traditional  methods. 
Wilson  argues  that  some  procedures  were  implemented  to  solve  a  particular 
problem,  and  they  continue  to  be  adhered  to  even  though  the  original  problems 
may  have  ceased  to  exist.  Wilson  focuses  on  three  procedures  and  traditions 
which  she  argues  have  outlived  their  original  usefulness  and  now  give  rise  to 
potential  abuse:  (1)  the  re-election  procedures,  (2)  the  preliminary  inquiry  and 
(3)  the  division  of  the  courts.  She  suggests  that  the  right  to  re-elect  be 
eliminated,  that  the  preliminary  inquiry  be  replaced  with  formal  disclosure  and 
that  the  courts  be  merged.  Not  only  do  these  older  traditions  cause  delay,  but 
they  also  hinder  the  development  of  new  solutions  to  current  problems.  Instead 
of  developing  new  strategies  to  deal  with  present-day  issues,  there  is  a 
tendency  to  fall  back  upon  existing  procedures  even  though  they  are  really  not 
adequate  to  the  task. 

4.  Inefficient  Workflow 

A  fourth  cause  of  delay  is  inefficient  use  of  the  existing  resources  in  the 
criminal  justice  system.  To  remedy  this  the  courts  should  adopt  a  system  of 
caseflow  management.  The  key  to  this  system  would  be  judicial  control  over 
delay.  Wilson  proposes  a  model  which  she  says  would  streamline  the  process 
from  first  appearance  to  final  disposition  and  .  which  would  entail  stricter 
adherence  by  all  participants  to  time  guidelines.  This  model  assumes  that  some 
of  the  other  recommendations  in  the  article  have  already  been  implemented, 
namely:  Preliminary  inquiries  have  been  abolished  and  replaced  with 
mandatory  formal  disclosure  in  front  of  an  independent  arbitrator,  the  right  to  re¬ 
elect  has  been  eliminated  and  the  courts  have  been  merged  into  one.  The  other 
major  elements  of  the  model  she  proposes  are: 

(i)  Accused's  First  Appearance:  Determine  if  accused  has  obtained  legal 
counsel.  If  accused  plans  to  obtain  legal  aid  he  or  she  should  be  directed  to 
the  nearest  office.  The  accused  is  then  provided  with  a  memorandum  slip 
advising  of  the  date,  time  location  and  purpose  of  the  next  appearance  and 
stressing  the  importance  of  obtaining  legal  counsel  before  that  date. 
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(ii)  Second  Appearance:  This  appearance  will  take  place  in  remand  court  3 
weeks  later  before  the  same  judge  and  the  same  Crown.  If  the  parties  have  not 
yet  had  an  opportunity  for  a  disclosure  meeting  or  to  finalize  their  court 
preparations  a  third  appearance  should  be  set  no  longer  than  4  weeks  later. 

(iii)  Third  Appearance:  At  this  third  appearance  (again  in  remand  court 
before  the  same  judge  and  Crown)  both  sides  should  have  their  cases 
prepared  including  the  number  of  witnesses  they  will  call  and  the  estimates  of 
time  needed  to  present  their  evidence.  The  defence  should  make  its  election 
and  indicate  its  plea.  Further  remands  will  be  severely  restricted.  A  trial  date 
will  be  scheduled  with  the  assistance  of  a  computerized  court  calendar  which 
will  provide  the  courtroom  and  time.  The  trial  should  be  set  within  4  to  6  weeks. 

(iv)  Penalties  for  Non-Compliance:  Judicial  control  over  the  pace  of  the 
case  will  be  ensured  by  having  all  appearances  before  the  same  judge.  If 
there  are  delays  a  judge  who  has  presided  over  all  the  appearances  will  be  in 
a  better  position  to  determine  whether  such  delays  are  legitimate  or  merely 
tactics.  Penalties  should  be  imposed  for  deliberate  non-compliance  with  the 
court's  timeframes. 
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